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I. BACKGROUND

A. On June 17, 1994, the State of Washlngton (“the State")

- .and PACCAR Inc_("PACCAR") flled 01v11 complalnt No. C94-5326

~against the United States of America ("United States") aileging

liability under Sections 107 and 113 of the Comprehensive
Environmental Reeponse Compensation and Liability Act ("CERCLA");

42 U.S.C. §§ 9607 and 9613, and seeking declaratory relief and

. . il
recovery of response costs incurred and to be incurred &t the

WYCkoff/Eagle_Harbor:Superfund Site at Bainbridge Island,

Washlngton ("the sitev).

B.;' On September 19, 1994 the Unlted States, on behalf of

the Administrator of the United States Env1ronmental Protéction

.Agency (“EPA“), filed civil compIaint.No. C94-5518 agalnst the

State and PACCAR alleging 11ab111ty under Section 107 of CERCLA

42 U s.C. § 9607 .and .seeking declaratory rellef-and recovery of

reeponse costé incurred and to be 1ncurred at the Site.

C. The United States, in its complalnt geeks inter alia:
{1) reimbursement of costa_lncurred by'EPA_and_the Department of

Juetice for reaponse actions at the-West-Harbor Operable Unit

'("WHOU") and East Harbor Operable Unit ("EHOU“) of the site,

together w1th accrued interest and (2) performance of response
actions by the State -and ?ACCAR conslstent w1th the Natlonal

Contingency Plan, 40 C.F.R. Part 300, as.amended, {"NCP") ",

CONSENT DECREE BETWEEN THE . .. U.s. Department of Justice
UNITED STATES AND PACCAR ~ 1 c¢/o NOAA/DOJ - DARC '
o . : o : 7600 Sand Point Way .
Seattle, WA $8115-7600
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D. On January 11, 1995 the United States stipulated that
it was not seeklng costs 1ncurred by EPA in conductlng response
actions at -the Wyckoff‘Fac111ty Operable Unit or the Wyckoff

Groundwater Operable Unit of_the Site.

E. on February 1, 1995, this Court consolidated civil

Tact:Lon No. C94- 5518 w1th civil action No. C94-5326.

F.  PACCAR does not admit any liability to the United -
States arising out of the transactione or occurrences alleged in

the United‘States'-complaint,'nOr does PACCAR acknowledge that

the'release.or.threatened release of hazardous substanceg at or

from the Site constitutes an- imminent or substantial endangerment

1 to the public health or welfare or the environment. The Uhlted
 ‘States admits no liability to PACCAR arising out of the

transactions or_occurrences_alleged in PACCAR’s and the State’s

complaint.

‘dG. The declslon by EPA on “the remedlal action to be
1mp1emented ‘at- the WHOU -is embodled in the Record of Decision and
Amended Record of Dec1slon for the WHOU, executed on September

29, 1992, and December 8, 1995 respectively, (together referred

-to as’ "the WHOU ROD“), and. at the EHOU is embodied in the Record
21 :of Decision for the EHOU, executed on September 29 1994 ("the

'EHOU ROD“)

H. Based on the presently available informatlon, EPA has

determined that ‘the WHOU Remedial Work will be properly and '

' CONSENT DECREE BETWEEN THE . ' U.S. Department of Justice
4 UNITED STATES AND PACCAR - 2 c/o NOAR/DOJ - DARC

7600 Sand Point Way .
Seattle, WA 98115-7600
(206) 526-6616
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promptly-conducted by‘RACCAR if undertaken in accordance with the -

requlrements of this Consent Decree and 1ts appendlces
I. . Solely for the purposes of Section’ 113(3) of CERCLA, 42~
U.8.C. § 9613(j), if the WHOU Remedial Work and-Add;tlonal

Response Actions are undertaken- in compliance with this Consgent

Decree, said work and actions shall constitute a response action

‘taken or ordered by the President.

.J.‘i The United States and PACCAR recognize, and the Court
by en;erihg this Ccnsent Decree findsfitha; this'Cohsent Decree
resolves the .consolidated cases es-between'che United\States and
PACCAR, end'haS'been negofiated-in good feith that

1mplementatlon of this Consent Decree will expedite cleanup of

the Slte and w111 av01d prolonged and compllcated lltlgatlon, and_

that thls Coneent Decree is fair, reasonable, and in the public.
intereet | o ‘
NOW, THEREFORE 1t is hereby Ordered, Adjudged and Decreed.
' II. SDICTION
I e This Court has Jurlsdlctlon over the subject matter of-

this action pursuant to 28 U.S.C. §§ 1331 and. 1345, ‘and 42 U. S. c.'

-§§ 9606, 9607,,and 9613(b) This Court also has personal .

‘jurisdiction over PACCAR. Solely . for the purposes of thlB

CohsenE Decree and the underlying complainte, PACCAR walves all

objections and defenses that it may have to juriedicticn.of,the

. Court or to venue -in this District. PACCAR shall noﬁ'chellenge

CONSENT DECREE BETWEEN THE . ‘ U.S. Department of Justice
UNITED STATES AND PACCAR - 3 ' ¢/o NOAA/DOJ - DARC
: ' ‘ 7600 Sand Point Way
Seattle, WA 98115- 7600
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the terms of this Consent Decree or tnis Court’s jurisdiction to
enter'and'enforce.this_Coneent Decree. _
III. gggg;gs BOUND -

2. This Consent'Decree applies to and is binding upon the
United States and PACCAR, including all successors and assigns of
PACCAg.i Any change'in ownership or corporateAstatus of PACCAR,
including, but not limited to, any transfer-of_aesets or real or
personal property; shall not_aiter PACCAR'S responsioilities
under thlB Consent Decree. |

3._. PACCAR shall provrde a copy. of thlB Consent Decree to.
each contractor hired to perform the WHOU -Remedial Work as

requlred by thls Consent Decree, and to each person representlng

‘PACCAR with respect t6 the Site or the WHOU Remedial Work, and

_'ehall'condition_ail contracte entered into to perform the WHOU

Remediel-Work in conformity with the terms of this Consent

.Decree. PACCAR or,its'contraCtors ehall-provide written notice

of this ConsenteDecree to all eubcontractors hlred to perform any -

portiOn of the WHOU Remedial Work requlred.by -this’ Consent

Decree., PACCAR -shall nonetheless be responsible for ensuring
that its contractors and subcontractors perform the -WHOU Remed1a1

Work in: accordance w1th this. Consent Decree. With regard to the

.actlvltles undertaken pursuant to -this Consent Decree, each

contractor and subcontractor shall be deemed to be in a

CONSENT DECREE BETWEEN THE - ) . © U.S. Department of Justice
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contractual relationship with PACCAR within the meaning of

Section 107 (b) (3) of CERCLA, 42 U.S.C. § 9607 (b) (3).

IV. DEFINITIONS
4. Uglese cthefﬁise expressly provided-herein,:terms used
in this’Ccnseht Decree which:are defined in CERCLA or in
fegulations pfomulgated ﬁnder CERCLA shali'have the meacing;
assigned to them in CERCLA or in such regulations. Whenever

terms listed below are used in this Consent Decree or in the

'appeﬁdices attached hereto and'incorpofated'hereunder,-the

followihg definitions shall apply: .

“Additionél'Respdnse‘Actions" shall mean the contingency and

-supplemental work set forth in the OMMP and any addltlonal work

necessary to. achleve the goals and cbjectlves set forth in the
WHOU ROD. . s L

"CERCLAY - shall mean .the Comprehenslve Env1ronmental

jResponse, Compensatlon, and Llablllty Act of 1980, as amended 42

'U S.C. §§ 9601 et sed.

“Consent Decree" shall mean thlB Consent Decree and all
eppendlces attached hereto;- as,lieted ;n Section XXIX

’(Appendices} ih the:event of coﬁflict-between:thi91Conéent

Decree and any appendix, this Consent Decree shall control.

"Dayﬂ ‘shall mean a ca;endar day unless expressly stated to

_be a working day. "Working day" shall mean a da? other'than a

Setqrday{;sdnday,'or Federal hcliday. In computihg‘ehy’period of

CONSENT DECREE BETWEEN THE U.S. Department of Justice

UNITED STATES AND PACCAR - 5 _ ¢/o NOAR/DOJ - DARC

T : ' . i 7600 .Sand Point Way
 Seattle, WA 98115- 7600
(206) B26- 6616 '



et
=)

o X

12)

13
14
15

- 16

.17

18

19

20
21
22
23
24

25

26

27|

28

O ©® 8 O s woN M

time under this Consent Decree, where the last day would fall on_

a Saturday, Sunday, or Federal.hcliday, the pericd shall run

until the close of business of the next working day.

"East Harbor Operable Unit" or "EHOU" shall .mean the

ccntaminated intertidal sediments and -subtidal sediments in the

eastern. portions of Eagle Harbor, as defiaed in Se¢ticn 5, page

the EHOU ROD.:

" 15, of the EHOU ROD, and as set'forth‘in;Figure 1 on page 9 of

"EHOU ROD" shall mean the East Harbor Operable Unit Record

of-Decisioq, sigﬁed on Septemberr29, 1994, and any amendments

theretce:

"EPA". shall mean the United States Environmental Protection

Agency and any successor departments or agencies of the. United .

"States.

“Habltat Mltigatlon" shall mean those habltat mltlgatlon and

_enhancement actions necessary for the WHOU Remedial Actlon to

comply w1th Sectlon 404 (b) (1) of the Clean Water Act 33 U S.C.

§ 1344(b)(1), 1nclud1ng actions identified 1n the WHOU ROD and

_more fully defined in WHOU Remed1al Des;gn

: "Interest," shall mean interest at the rate: spec1fied for

interest on 1nvestments of the Hazardous Substance Superfund

establlshed nnder Subchapter A of Chapter 98 of T1t1e 26 of the

U.S. Code, compounded-on October 1.of each year, in accordance

with Seation 107(a) of CERCLA, 42 U.S.C. § 9607(a).

CONSENT ' DECREE BETWEEN THE

UNITED STATES. AND PACCAR
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"National Contingency Plan" or "NCP" shall mean the National

0il and Hazardous Substances Pollution Contingency Plan

promﬁlgated_pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,'
codified at 40 C.F.R. Part 300, and any amendments thereto.
"Operation and‘Maintenance" or FO&M“-shall mean all
activities required to'maintain the'effectivenese of the WHOU
Remed1a1 Work and the Habltat Mltlgatlon as set forth in the
Operatlon, Malntenance and Monltorlng Plan (“OMMP")
“Operatlon,‘Malntenance and Monltorlng P;an“ or "OMMP" shall

mean the planfto be:approved, modified,;amended, or developed by

EPA for conducting O&M and Additional Response Actions for the

WHOU. The OMMP. shall" be in a form similar to that portlon of the
WHOU Remedlal Design whlch has been produced by PACCAR and 18
1abe1ed."0peratlon, Malntenancesand Monltorlng Plan.”

"Paragraph" shall mean a portion of this Consent Decree

didentified by an arabic numeral or an upper case letter.

“Performance Standards“ shail mean the cleanup commltments

applicablé to the WHOU Remedlal Work that w111 be performed and
_achieved by PACCAR, and that are set forth in Section 10 of" the
;Record of Dec;sion for the WHOU 81gned.by EPA.in September 1992,

the De01510n Summary in the- Amended Record of- Dec1s;on for the

WHOU signed by EPA in December 1995, and the WHOU Remedial

_Deslgn._ These cleanup commltments are summarlzed-as-followa: (a)

excavation, and proper disposal, of sediments from the WHOU which

CONSENT DECREE BETWEEN THE Co U.S. Department of ‘Justice
UNITED STATES AND PACCAR - 7 ) c/o NOAA/DOJ - DARC
' - 7600 Sand Point Way
Seattle, WA $8115-7600
(206) 526-6616
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contain mercury at levels greater than or equal to 5 mg/kg; - (b)
placement of a clean sediment cap, at least one meter thick, over
all areas in the WHOU where thé concentration of mercury in

sediments is greater than 2.1 ng/kg; (c) placement of a_thin--

- layer of clean sediments over those areas which contain less than

‘2.1-mg/kg of mefepry but which fail to‘cbmpiy with the MCUL; and
(d) stabilization and capping of ublaﬁd.soils which exceed the
actlon levels set forth in.Table 1 of the Amended Record of
Dec1slon for the WHOU.

“Plaintiff"'shall'mean the-United States of America.

"Remedlal Action " shall mean the remedial actlon for the
WHOU set - forth in the WHOU ROD, -and’ 1ncludes WHOU Remedial Work
Habitat Mltlgatlon, O&M and Addltlonal Response Actions.

“Response Costs" shall mean costs incurred by the Unlted
States in response to releases of hazardous substances at the

Site.

*Section" shall mean a portion of this Consent Decree

‘identified by a Roman numeral.

“Settling Federal Agencies“ shall mean the-United States

Navy, the United States Army ‘the Unlted States Coast Guard &

Geodetic Survey, the Unlted States Marltime Admlnlstration, -and

all other potentlally 11ab1e federal agencies and

: instrumentalitles.
CONSENT DECREE BETWEEN THE U.S. Department of Justice
" UNITED STATES ANDuPACCAR - 8 " ¢fo NOAA/DOJ - DARC
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"gite" sghall mean the Wyckoff/Eagle Harbor'SuperfUnd Site,-
located at Bainbridge Island.in Kitsap County;'Washington.

nState of Washington" or "State" ghall mean the State of .
Washlngton, which is actlng through its Department of
Transportatlon and Natlonal Resources, and all agents and a991gns

actlng for or on: behalf of the State.

:"Superv1slng Contractor" shall mean the principal contractor’

retained by PACCAR to supervise and direct the.implementation of

the WHOU Remedlal Work under thls Consent Decree.

"United States" shall mean the Unlted States of Amerlca,
includlng all departments; agencies and 1nstrumenta11t1es
thereof.

"Waste Material“ shall méan (1) .any "hazardous substance"

“under Section 101(14) o6f CERCLA, 42 U.S.C. § 9601(14); and (2}

any pollutant or contamlnant under Sectlon 101(33) of CERCLA, 42
U S5.C. § 9601(33)

"West Harbor Operable'Unitu’or'"WHOUW_shall mean the
contahinated intertidal end.subtidal'Sedinents in the western

portione of. Eagle Harbor ‘as well as upland .sources of

contamlnatlon to these sedlments, as set forth in the WHOU ROD.

"WHQU‘Remedlal Work“ shell mean those activities set forth
in the WHOU Remedial Design, other than Habitat Mitigation{'b&M
and Additional Response Actlons, to be undertaken by PACCAR in -

compliance w1th the WHOU ROD and this Consent Decree, 1nc1ud1ng

CONSENT DECREE BETWEEN THE U.S. Department of Justice

' UNITED STATES AND PACCAR - 9 ‘¢/o NORA/DOJ - DARC
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implementation'according to all plans and submittais_required by
the WHOU Remedlal Deslgn and approved by EPA. | o

"WHOU Remedlal Work Plan" shall mean the document developed
pursuant to Paragraph_lo of this Consent Decree and_approved by
EPA, including any amendments thereto.

“Hﬁbﬁ RemedialnDesién" shall mean the Interim Technical'_
Memorandum, Uoland Source Evaluation dated April 1&; 1995, the
Design Subnittal for the WHOU dated‘May~29,.1996, and any
amendments thereto, and the Degign Addendum,-collectiiely
attached hereto as Appendlx B.

"WHOU ROD™ shall mean the Record of ‘Decision sxgned by EPA

on'September 29 1992* and the Amended Record of Decmslon731gned

_by EPA on December 8, 1995, for the West Harbor Operable Unlt ‘of

the Site, and all attachments thereto.. The WHOU ROD is attached

as Appendix A. ' |
“1997 WHOU Remedial Work" shall mean ali WHoU.RemediallWork .

except for sedlment capping, uplands asphalt pav1ng, 3011

stablllzatlon of volumes in excess of those set forth in Table

2-2 of the WHOU. Remed1a1 Deslgn, and sedlment dredgzng of volumes

in excess of those set forth in Table 2-4 of the Remedlal Design.

V. GENERAL ov ONS

5. Objegt;ves of the United Stateg and PACCAR ~ The

_objectlves of the United States and PACCAR in enterlng into thls'

Consent Decree are to protect public health and welfare and the

CONSENT DECREE BETWEEN THE. . ‘ U.S. Department of Justice
UNITED STATES AND PACCAR - 10 c¢/o NOAR/DOJ - DARC
o - 7600 Sand Point-Way -
Seattle, WA 98115- 7600
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:envzronment at the Site by the implementation of response actlons

1n the WHOU by PACCAR, to. relmburse costs of the Unlted States,

to resolve all of the claims of the Unlted ‘States against PACCAR,

and to -resolve all claims of PACGAR'egainst all agencies of the
United States. | _
| 6. Commitments by PACCAR and the United States.

- Subject to the provisions of .Subparagraph 6.c.

below, PACCAR shell finance and perform the WHOU Remedial Work

‘and -achieve the Performance Standards in accordance with this

Consenn Decree, the WEOU Remedial Design,'and'all other plens,

euandards, specificatione; and scnedules.eruired'by the WHOU |
Remedial Design and this Ccneent Decree andfapproued by EPA .

pufsuanﬁ to this Consent Decree. - | _ |

b. The United States, on behalf of the Settling

FedEral Agencies, shall.remit payments'toftﬁe Wybkoff/Eagle

'Harbor Superfund Slte Spe01a1 Accounts and to PACCAR as prov1ded

"in this Consent Decree. PACCAR ghall remit payments to the -

Wkaoff/Eagle Harbor Superfund Slte Special Account for the WHOU
as’ specified in this Consent Decree. The United. States and
PACCAR shall fund the cost of Additional Reeponee Actions as
speclfled in Section VII (REMEDY REVIEW AND ADDITIONBL RESPONSE
ACTIONS)..

c. If ‘the cost of performing the WHOU Remedlal Work,.
Habltat Mltlgatlon, and oM 1e greater than $4 7. mllllon, within
CONSENT DECREE BETWEEN THE - . U.S. Department of Justice-
UNITED STATES AND PACCAR - ‘11- ' c¢/o NOAA/DOJ -~ DARC -

. - ' : "7600 Sand Point Way
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niﬂety'(SO)"daya of the date that the United States Department of

Justice’s Environmental Defense Section receives information
documenting that the actual cost of the WHOU Remedial Work, .

Habitat Mitigation, ‘and O&M has'exceeded $4.7 million, the United

States, on behalf of the Settling Federal_Agencies, shall pay an .

amount equai’to 40% of the amount-by Which the actual cost of
performing the WHOU Remedial WOrk is greater than $4.7 mllllon
In the event that the WHOU Remedial Work is performed in two
separate calendar years, PACCAR may gubmit a Trequest for payment

to the Unlted States at the conclusion of each year 8 WHOU

;Remedial Work," and the Unlted ‘States  shall make a 40% payment to
2]

PACCAR within nlnety days if the actual cost of the WHOU Remed1a1

Work " performed in that year is greater than the amount allocated

'to guch WHOU Remed1a1 Work in the WHOU Remedial Work $4 7 million

‘cost estlmate I L

7. Com pl;ance With Applicable L All activities

‘undertaken by_PACCAR-pursuant to this Conseat Decree-shali be
;performed-in_acdordande with the reQﬁirementa 6f'all-appiicab1e
federal andistate laws‘ana_regulatione,-subject:to Section 12r(e)'
-of CERCLA, 42 U.S. é '$ 9621(e) PACGAR must -also ‘comply with all

appllcable or relevant and appropriate requlrements of all

Federal and state environmental laws as set.forth in the WHOU ROD

and the WHOU Remedial ‘Design. The activities conducted pursuant -

s.

CONSENT DECREE BETWEEN THE . U.S. Department of Justice

UNITED STATES AND PACCAR - 12 S : ‘¢/o NOAA/DOJ - DARC
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" to this Consent-Decree, if approved by EPA, shall be considered

to be consistent with the NCP.
8. -Permits. -

‘ a. PACCAR may seek relief nnder the provisions of
Section_XVIII (FORCE MAJEURE) "of this Consent-Decree'for any
deiay in the performance of the WHOU Remedial Work resulting‘from
a- fallure to obtain, or a delay in obtalnlng, any permlt requlred
for the WHOU Remedial Work.

b. '-Thls Consent'Decree is not, and shall not be ,“
construed.to be,'a-permit issued pursuant'to‘anf.federal or state
statute or regulatlon.‘ _ | '

VI. PERFORMANCE OF WHOU REMEDIAL WORK_BY PACCAR

9. Supervisi sn_of the WHCU'Reme ial Wor
| . a. All aspects of the WHOU Remedial Work to be _
performed by 'PACCAR pursuant to this Sectlon Vi (PERFORMANCE OF

THE WHOU REMEDiAL WORK BY PAQGAR),.Sectlon VIII (QUALITY-

'ASSURANCE SAMPLING ‘AND- DATA-ANHLYSIS), and Seétioh XV (EMERGENCY
;RESPONSE) of thie Consent Decree shall be nnder the dlrectlon and
.superv1sion of de maxlmls, inc., who. shall be the SuperVLSlng '

_Contractor. 'If at any t1me thereafter, PACCAR ‘propoges. to change

the’ Superv151ng Contractor, PACCAR shall glve such rictice. to BEPA

and must obtain an authorlzatlon to proceed from EPA before the
new. Superv1s1ng cOntractor performs, dlrects, or superv1ses any
Remed1a1 Action for the WHOU under this Consent Decree.

CONSENT DECREE BETWEEN THE U.s. Department of Justice
UNITED STATES AND PACCAR.- 13 - . .cfo NOAA/DOJ - DARC
: " 7600 Sand Point Way
Seattle, WA .58115-7600.
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b. If'EPA.disapproves'a.proposed Supervising
Contractor, EPA will notify PACCAR.in-writing; PACCAR'shail..
subﬁit to EPA a list of conﬁractors, inclﬁding the qualifications
of each contractor, that:would be'accéptable to PACCAR within -
tén.(lo) days of redeipt of EPA’s disapproval of the contractor
previously proposed;. EPA_will'provide'writtgn notice of the
names of any contractor(s) that it disapproves and an
authorizationuto.proéeed-withirespedtlto ény of the other
contractors. PACCAR may éelect any_conﬁracfor'from that list

that is not disapproved and shall notify EPA of the name of the_i

coﬁtracto? selected within two (2) days of EPA’s aﬁthprization to

proceed.

c. If EPA fails to provide written notice of ite
authorization to procééd or disappfoval as provided in this
?aragraph 9 apd'thié_failufe prevents PACCAR'from-meéting one or ..

more deadlines in a plén-épprovéd by-EPA pursuant to this Consent-

-DPecree, PACCAR may seek relief under the prpvisiohs of‘Sectién

XVIII (FORCE MAJEURE). - |
10. The WHOU Remedial Work.

a. Within f&rty-five (45Y‘days after the date_of

'signéture.oﬁ this Consent Decree by the Assistant Attorney

General for the United States,-the:SuperviBinQ Contractor

selected by}PACCAR shall submit to EPA a work plah for the

performancelof the WHOU Remedial Work ("WHOU Remedial Work

CONSENT DECREE BETWEEN 'THE U.S. Department of Justice
UNITED STATES AND PACCAR - 14 . c¢/o NOAA/DOJ - DARC
' : : ) - 7600 Sand Point Way
Seattle, WA 98115-7600
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Plan"). The WHOU Remedial Work Plan shall pfofide-fdr.
construction and implgmentation‘bf'the ﬁHOU Semedial Work, -and
sﬁall provide fér achievement of the Pérformanéé Sfandards.in
accordance with this Consent Decree and the WHOU Remedial Design.
Upon its appfoval by EPA, the WHOU Remedial Work Plan shall be

incorporated into and become enforceable under .this Consent

Decree,

b. The WHOU Remedial WorE.Plan shall iqclude the
Supervising Contracﬁor’s-(i) Health and.Safety Plan for field.
acﬁivities required by the WHOU'Remediai Action Work Pian which
conforms to the.applicablefoccupatiohal ééféty and Health
Administration and EPA'réquireﬁents inéludiﬁé, but notglimited‘_

to, 29 C.F.R..§ 1910.120; (ii) the schedule for completion of the

WHOU Remedial Work; (iii) the'schedule.for‘devéloping'and _

submitting other required plans for the'WHonRemedial Work;

(iv) the 'WHOU Quality Assurance Project Plan. ("QAPP"); (v) the

.Environmental Protection Plan;'(vi},the'preliminafijOufce

-Coht:ol, Drédgiﬁg and Dispoéal Plan; (vii) ‘the preliminary Import '

Mate%ials -~ Borrow Source Characterizatibn»Report; (viii)

tentative formulation of the WHOU Remedial Work Team; and

(ix) Comstruction Quality Control Plans. Tﬁe'sﬁpervising.
Contractor is to submit the Source Control; Dredging and Disposal

Plan and the Import Materials -Borrow Source Characterization

CONSENT DECREE BETWEEN THE - U.S. Department of Justice
UNITED STATES AND PACCAR - 15 ~ c¢/o NOAA/DOJ - DARC
o . ' 7600 .Sand Point . Way
Seattle, WA 98115-7600
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Report as a WHOU Remedlal Work Plan Addendum following in1t1a1

‘site moblllzatlon activities.

c. Upon approval of the WHOU Remedial ‘Work Plan by
EPA, PACCAR shall implement the activities consistent with the
schedule provided in the WHOU Remedial ‘Work Plan, .and shall

complete the field work portion of the 1997 WHOU Remedial Work by

'no later than December 31, 1997. Provided, however, that PACCAR

shall not have the obligation to commence and complete the 1997

WHOU Remedlal Work in 1997 if: (i) EPA fails, without good cause,

to approve the WHOU Remedial Work Plan by May 1, 1997, or within

fourteen (14) days-of the date EPA receives the WHOU Remedial

- Work Plan, whichever is latér; or (2) this Consent Decree is not

-entered by the Court on or before May 1, 1997. In .the event that

PACCAR is not.reQﬁired-to comﬁence and complete the 1997 WHOU

Remedial Work in 1997 for any of the foregoing reasons, PACCAR

:shall-complete all WHOU Remedial Work by no later than

.December 31, 1998. PACCAR shall submit to EPA all plans,

submittals, or other deliverables réquired‘ﬁndér the approved

WHOU Remedial Wo:k'Plan.in:acqqrdancé-withfthe'appfoved-schedulé

for review and apprbval_puréuant.to:Sectioﬁ XI‘(ERA“APPROVAL OF
PLANS. AND OTHER SﬁBMISSIONS) " Unless otherwise dlrected by EPA

PACCAR shall not commence physlcal WHOU Remedial Work act1v1t1es

‘at’ ;he.site prior to apprqval by EPA of the portlons‘of the WHOU

CONSENT DECREE BETWEEN THE U.S. Department of Justice
UNITED STATES AND PACCAR - 16 c/o NORA/DOJ - DARC
. : i 7600 Sand Point Way .
Seattle; WA 98115-7600
(206) 526-6616
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" Remedial Work Plan applicable to such physical. WHOU Remedial Work

activities.

11. PACCAR shall continne to implement the WHOU Remedial
Work Plan until the Performance Standards,.and‘the plans,
standards and specifications.set forthvin tne WHOU ‘Remedial
Design are achieved and tor 80 long thereafterias is‘otherwise
required under this éonsent Decree. |

12. .Modlflcatlon of the WHOU Remedlal WOrg Plan or Related
WHOU. Work Plans. '

a. If the United ‘States and" PACCAR determine that

modificatibn'to‘the WHOU Remed1a1 Work and/or work plans

.developed pursuant to the WHOU Remedxal Degign is necessary to

;achleve the Performance Standards, the United States and PACCAR

may agree that such modlflcatlon be 1ncorporated in the WHOU
Remedial Work Plan. _
b. PACCAR shall 1mp1ement any work requlred by any

modiflcatlons 1ncorporated in the WHOU Remedial Work . Plan and/or

in work plans developed pursuant to the WHOU Remed1al De51gn in

accordance with thlB Section.
| c. Nothlng 1n this Sectlon shall be ~construed to

llmlt EPA's authorlty to requlre the performance of Addltlonal
Response Actlons as otherwise prov1ded in thls Consgent Decree.

13. PACCAR acknowledges and agrees that nothlng in this .
Consent Decree,cthe WHOU Remedial Work Plan, or the-HHOU Remedial
CONSENT DECREE BETWEEN THE U.S. Department of Justice
UNITED STATES AND PACCAR - 17 ¢/o” NOAR/DOJ - DARC
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| Design constitutes a warranty or representation of any kind by

the United States that compliance with the ‘work requirements set

forth in the WHOU Remedlal Work Plan and the WHOU Remedial Design

will achieve the Performance Standards.

14. PACCAR shall, prior to any shipment of Waste Material
from the Site to an out -of-state waste management facility,
prOVide written notification to the appropriate state

environmental official in the receiving facility's state and to

‘the EPA Project Coordinator of such shipment of Waste Material.

However, this notification requirement shall not apply to any
shipmenta ‘when the total volume of- all such ehlpments w111 not
exceed 10 cubic yards. _ _ N
15. . PACChR shall include in the Written notificatidn
required by Paragraph 14 above the follow1ng information, where

available. {a) the name . and location of the faCility to which the.

'Waete Material is to be shipped;~(b) the type and:quantity of the-

Waste Material to befEhip§Ed; (c} .the expected schedule .for the
shipment of the Waste Material},and;(d) the'method-of

transportation. ‘PACCAR shall notify the state in which the

planned receiving facility is located of major changes in the

'shipment plan, such as a decieion to ship the Waste Material to

r another faczlity within-the.same-state, or to a facility in

dnother state.

CONSENT DECREE BETWEEN THE " U.S. Department of Justice
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" 16. The identlty of the recelving facillty and etate under

'Paragraphe 14 and 15 above will be determlned by PACCAR follow1ng

" the award of the contract for WHOU Remedial Work construction.

PACCAR shall provide the information required by Paragraph 15 as

soon as'praoticable after the award of the contract and before

" the Waste Material is actually shipped.

VII. REMEDY REVIEW AND ADDITIONAL RESPONSE ACTIONS

17. Pg;;odic Review. EPA #ill conduct reviews of whether

the Remedial Action fot'the WHOU'is protectivelof.human health :

‘and the env1ronment at least every- flve (5) years -as. required by

Sectlon 121(0) of CERCLA .42 U.s.c. § 9621(c), ‘and any applicable

Zregulatlons.

LB.' If Additional Response Actlons are required for the
WHOU, and such Addztlonal Reeponse ‘Actions are undertaken by the
State, PACCAR shall fund 45% of the cost to implement such

Addltlonal Response Actlons, and’ the United Statee, on behalf of

‘the Settllng Federal Agencies, shall fund 40% of the cost to
'1mplement euch Additional Response ‘Actions. PACCAR waives any
'rights to diepute reeolution under this.. Consent Decree W1th -
reepect to its obligatlons under this Paragraph; provided
'however, that those obligations are subject to the right -of the ‘
-State o invoke diepute.reeolution with reepect‘to Additional

‘Response Actions.

CONSENT DECREE BETWEEN THE - U.8. Department of Justice
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i19. If Adcitionai Response Actions afe required for the
WHOU, and'such Additionél Response Actions are undertaken by EPA,
PACCAR shall reimburse EPA for 45% of the costs incurred to
perform such'Additional'Response Actions, and the United States,

on behalf of the Settling Federal. Agencies, shall reimburse EPA

for 40% of the costs incurred to perform such,Additional Response

Acﬁions. If EPA undertakes-Additional Reéponsé Actions, PACCAR
ghall reimburse EPA for 45% -of the costs incurred not _
inconsistent'ﬁitﬁ the NCP, subject only to PACCAR's right to
dlspute the amount of. such costs under Sectlon XIX (DISPUTE
RESOLUTTION) of thls Consent Decree. ,

. 20. 'If PACCAR fails to 1mp1ement the'WHbU Remedici Design
in accordance w1th this Consent Decree, any work requlred as a-

result of or arlslng out of such-a fallure shall- not be deemed

Additional Response Actions for the;purpose of reimbursement

under this Section.
. VIII. QUALITY ASSURANCE, SAMPLING, and DATA ANATLYSIS

'21. PACCER shall use quality assurancc,'quality control,

and chain of custody procedures for'éllzsamples;in accordance

-with-"EPA Requiréments: for Quality Assurance Project Plans for

Envirohmental Déta_Operation;“'(EPA’QA/RS;'“Preparing Perfect

Project Plans," (EPA /600/9-887/087), and subsééﬁent'émcndmentg-to

: such guidelines upon notification by EPA to PACCAR of such,

‘amendment. Amended guideliheé éhall-applyronly to pfocédufes

CONSENT DECREE BETWEEN THE . U.S. Department .of Justice
UNITED STATES AND PACCAR - 20 ~ . . c/o NOAR/DOJ - DARC
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conducted after such notification. PACCAR shall not perform any

monitoring except - in accordance with the requirements of the a
WHOU Quality AssuranceoProject.Plan ("QAPP")Sthat has been
approved by EPA, as part of the WHOU Remedlal Work Plan If
relevant to the proceeding, the Unlted States and PACCAR agree
.that‘valldated sampling data generated in accordance with the

CQAPP and reviewed'and'approved by EPA shall be admigsgible as

_evidencef without -objection, in any proceeding under this Consent

Decree. PACCAR ghall ensure that EPA‘personnel and-its

authorlzed representatives are allowed access at reasonable tlmes'

to all laboratorles utillzed by PACCAR in implementlng thlS

Consent Decree. -In addltlon, PACCAR shall ensure that such
laboratories analyze all samples submltted by EEA pursuant to the
WKOU QAPP for quality assurance monrtorlng. PACCAR shall ensure
that the laboratories 1t'utrllzes for the ana1Ysis-of samples
taken'pursuantatO‘this-Consent Decree perform'a;i analyses

accordlng to accepted EPA. methods.‘ AcCepted EPA methods consist

fof ‘those methods which- are documented zn the. “Contract Lab

Program Statement of WOrk for Inorganic Analysls“ and. the

»"Contract Lab Program-Statement of. Work for . Organlc Analysls,

dated February 1988, and any amendments made- thereto durrng the

- course’ of the implementatlon of thls Consent Decree. PACCAR

shall ensure that all 1aboratories 1t uses for analysls of
samples taken pursuant to this Consent Decree partrc1pate 1n'an,

CONSENT DECREE BETWEEN THE - ' U.S. Department of Justice
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. EPA or EPA-equivalent QA/QC program. PACCAR shall ensure that

. all field methodologies utilized in collecting samplesnfor'

subsequent'analysis pursuant to this Consest DECree will be

conducted in .accordance with the procedures set forth in the ﬁHOU

QAPP approved by EPA. '
'22. - Upon request, PACCAR shall allow split or .duplicate

samples to be taken by EPA or its authorized representatives.

‘PACCAR shall notify EPA not less than 5 da?s in advance of any -

sample collection activity unless shorter notice is agieed to by
EPA. In addition, EPA shall have.the right -to take any

additional samples that EPA deems necessary. .Upon request, EPA

shall allow PACCAR to-take split or.duplicate samples of any

Bamples tﬂey take as part of the United States’ oversight of -

PACCAR’s -implementation of the WHOU Remedial Wofk, and EPA shall

netify PACCAR not less than fiﬁe_(s)-daYS'in-advance;of sample

fcollection'activity,'unless'EACCAR,agrees to afshorte: notice.

period, or'EPAidetermines'that a shorter notice period is
necessary to protect ‘human health or the environment.

o 23. PACCAR shall submzt to.EPA two copies .of .the results

of all sampling and/or tests or' other: data: obtained 10X generated

by'or on behalf of.PACCAR with respect to the WHOU and/or the. -

impiementation of this Consent Decree unless EPA agrees"

‘otherﬁise Upon request EPA shall submit to PACCAR one copy of

the results of. all sampling and/or tests or: other data obtalned

CONSENT DECREE BETWEEN THE . ‘U.8S. Department of ‘Justice
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or generated by or on behalf -of EPA with respect to the WHOU
and/or implementation of this Consent Decree. |
24. 'Notwithstanding any provision'of tnis'Consént Decree,

. the UnitedrStates hcréby retains all of its information gathering
and inspection authorities and richts, including eriforcement ]
actions ;elated.thcretor under CERCLA, RCRA, and any other
-applicable statutes or fegulations.

| IX. AcCEss B |
25. Comnencing upon the daté'of:lodging«of.this Consent

Decree, PACCAR shall arrange for access to the.Site and all- other
bfoperty to‘which access is required for the imﬁlomentation of
thls Consent Decree,'for the United Statas and its |
-representatlves, 1nc1ud1ng EPA and its contractors, at all
reasonable times, ﬁor the pnrpose of condnctlng any act1v1ty

.related to this Consent-ﬁecree.including,-but_not limited’to:

‘a.’ Monitoring-tne WHOU Remedial Work;
cbo Verlfylng any data or 1nformation submitted to the
Unlted States; | R
c. Conductlng investlgations relatlng to.
contamination at or near the. Site,_

" 4. Obtaining samples,

e. . Assessing the need for, planning, or.iﬁplementing_

additional resporise actions at or near'the Site;

CONSENT DECREE BETWEEN THE . U.8. Department of Justice
UNITED STATES AND PACCAR - 23 o c¢/o NOAA/DOJ - DARC -
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£. . Inspectlng and copylng records, operatlng logs,

contracts, or other documents maintained or generated by PACCAR

or its agents, conSLStent‘w1th Sectlon XXIII; and
g. Assessing PACCAR’S compliance with tnis Consent
Decree ) |
EPA will give one (1) working day notice to PACCAR in advance
when access is needed.
26;: To the extent that the Slte or any other property to
which access is required for the 1mp1ementatlon of this Consent

Decree is owned or controlled by persons .other than PACCAR

PACCAR shall use best efforts to secure from such persons access

for PACCAR and the United States and its,representatives,

-including, but not limited to, EPA and its contractors, as

necessary to effectuate this Consént Decree. For purposes of
this Peragraph, "best efforts" -does.not include the payment. of

money or qther forms of compensation in oonsideration'of access.

__If any access required to complete the WHOU‘Remediallwork is not

obtained within 30 days of“the.date of lodging of this Consent

:Decree, or within 30 days of the date EPA notifies PACCAR in

writing that additional accese‘beyond'that»previouely‘secured is’

necessary, PACCAR ghall promptly notlfy the United States in

writing, and shall 1nclude in that notlflcatlon a summary of the

'steps PACCAR hae taken to attempt to obtain access. In the-event

'that PACCAR is .unable. to galn access to property to Wthh access

CONSENT DECREE BETWEEN THE U. S Department of Justlce
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is required for-implementation of this Consent Decree, PACCAR

shall apply to this Court to obtain such access. The United

States may, as 1t deems approprlate, asslst PACCAR in obtalnlng
accesg. Any costs of ‘obtaining access, other,than legal feee,
shall be included as a cost of the WHOU Remedial Work and paid
pursuant to this Consent Decree. ) |

L 27. ,Notwithstanding any‘provision of this Consent Decree,

the United States retains all of its -access authorities and

,rlghts,'lncludlng enforcement authorztles related thereto, under

:CERCLA RCRA, and any other appllcable statute or regulatlons.

X.., REPORTING REQU REMENTS

28. In addltlon to .any other requlrement of thlS Consent

:Decree, PACCAR shall gubmit to EPA two (2) coples of wrltten
monthly progress reports that (a) describe the-actions which

"Have been taken toward ach1ev1ng compllance w1th thlS Consent

Decree during the prev1ous month; (b)’ 1nclude a summary of- all

results of sampllng and tests and all other data recelved or

_generated by PACCAR or its contractors or agents in the prevzous
'month (c) identify all work plans, plars and: other dellverables
.required by this Consent Decree completed and submltted during
che prev1ous month (d) descrlbe all actlons, 1nc1ud1ng, but not
_limlted to, data collectlon and. 1mp1ementation of work|p1ans,

.whlch are scheduled for the next ‘month and provide othér

information relating to the progress of constructlon, 1nclud1ng,
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but not limited to, graphical representations,_such=ae critical

‘path diagrams; (e) include information regarding percentage of

compietion, unresolved delays enc¢ountered or anticipated that may

affect the futurehschedule.for implementation‘of the WHOU

. Remedial Work, and a description of efforts made to mitigate

those delays or anticipated delays; (f) include any modifications
to the work plans or. other schedules that PACCAR has proposed to

EPA or that have been approved by EPA; and (g) describe all

.activities'undertakengin support of .the CommunitY-Relations'Plan
”during'the previons month and those to be undertaken in the next

‘month.. PACCAR shall submlt these. progress reports to EPA by the

tenth day of every month follow1ng the lodging of this Consent

Decree until EPA notifies PACCAR pursuant to Paragraph 46 of

.8ection XIV (CERTIFICATION'OF”COMPLETION) . If requested by EPA,

PACCAR shall also prov1de brleflngs for EPA to discuss the
progrees_of the WHOU Remedial ‘Work. _
29. PACCAR - shall notify EPA of-any change in the schedule

descrlbed in a monthly progress report for the performance of “any

.activlty, 1nc1uding, but not llmlted to, .data- collection and

implementation of work plans, no later than. seven {(7) days prlor
to the performance of the activity, unless earlier performance of
the act1v1ty is. necessary for proper and tlmely performance of .
the "WHOU Remed1a1 Wbrk in which case PACCAR shall give EPA at
least two (2) days notlce of the change in the schedule.
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30. Upon the occurrence of. any event during performance of
the WHOU - Remedlal ‘Work that PACCAR is requlred to report pursuant

to Section 103 of CERCLA, 42 U.S.C. § 9603, or Section 304 of the

. Emergency Planning and Community. Right~to-know Act (EPCRA); 42

U.s.C. § 11004 PACCAR shall, within 24 hours of the onset of
such event, orally notlfy the EPA Pro3ect Coordlnator or the

Alternate EPA Project Coordlnator (1n ‘the event of the

_ unavallablllty of the EPA Project Coordlnator), or, 1n-the event

that neither the EPA PrOJect Coordlnator or Alternate EPA PIOJeCt?
Coordinator is “available, the Emergency Response Sectlon, Region
10, Unlted States Envrronmental Protection Agency These :
reportlng requlrements are in addltlon to the reportlng requlred
by CERCLA or EPCRA | '

‘31. Within 20 da?s.of’the onset of an event as described

in Paragraph 30, PACCAR shall furnish to the United States a
;wrltten report, szgned by PACCAR'B Project Coordlnator, settlng .
_ forth the events which occurred and the measures taken, .and to be

‘taken, in response thereto. W1th1n 30 days ‘of the conclusion of

such an event, RACCAR shall submit .a report settlng forth all

'actions taken in. response thereto. :

"32. PACCAR shall submlt four (4) :copies to EPA of all

fplans,_reports, and data'requlred-by-thls Consent Decree.

.33, All reports and other documents submitted by PACCAR to.

-EPA (other than the monthly progress reports referred to above).
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which purport to document PACCAR'’s compliance with the terms of

this Consent Decree shall be signed by an authorized
representative of PACCAR.
XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS'

34. a.- After review of any plan, report or other item

‘which is required to be submitted for appreoval pursuant to this

. Consent Decree, EPA shall: (i) approve, in whole or in part, the

submission; (ii) approve-the submission upon specified conditions
and provide a written justification for the specified conditions;
(iii) modify the submission to cure the deficiencies; (iv)

disapprove, in whole or in part, the submission, directing that

PACCAR modify the submission and provide a written justification;

or (v) any combination of the above. However, EPAAshall not
modlfy a submlsSLOn thhout first prov1d1ng PACCAR at least one '

notice of deficiency and an opportunity to cure w1th1n.ten (10)

days, except where to do so would cause serious disruption to the

WHOU Remedial bek;;of'where previous submission(s) have been .
disapproved due to maéerial-&efects and the deficiencies in the
sﬁbmiséibn'under consideration indicate-a:bad'faith-1ack of
effort to submit an acceptable deliverable.

b. The Unlted States and PACCAR acknowledge that
PAéCAR's'ability.to commence and cpmplete the Appendlx D WHOU

Remedial Work activities in 1997 requires;that-EPA use its good:

CONSENT DECREE BETWEEN THE .  U.S. Department of Justice
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faith efforts to re&iew and comment on .the WHOU Remedial Work

Plan and other plans and'submiSEions on an expedited basis.
35. In the event of approval approval upon conditions, or
modlflcatlon by 'EPA, pursuant to thlS Section, PACCAR shall

proceed to take any action requlred by-the plan, report; Qr other

item, as approved or modlfled by EPA - subject only to its right to

1nvoke dlepute regolution procedures as set forth in Sectlon XIX

(DISPUTE RESOLUTION) with reepect to the modlflcatlons or

.condltlons made by EPA. In the-event that EPA modlfles the

submissxon to. cure the def101enc1es pursuant to this Sectlcn and .

the submlsSLOn has a mater1al defect, EPA . retaxns its rlght to

.eeek stipulated penaltles to the extent prov1ded in Section’ XX

(STIPULATED PENALTIES)
'36;a. Upon recelpt of a notlce of dlsapproval pursuant to-
thls Sectlon, PACCAR Bhall within 14 days or such longer tlme as

specified by EPA in such notice, correct the def;01enc1es and -

resubmit the plan, report or other.item for approval Any. .

stipulated penaltles appllcable to a delay caused by the

.submlsslon, as provided in Sectlon h.o. (STIPULATED PENALTIES),

“shall accrue durlng the 14- day perlod 2o B otherw1se spec1f1ed

perlod but shall not be payable unless the resubmlsslon is

'disapproved or modified due to a mater1a1 defect as prov1ded in

this Section.

CONSENT DECREE BETWEEN THE - U.S. Department of Justice
UNITED STATES AND PACCAR - 29 c/o NOBA/DOJ - DARC

- 7600 Sand Point Way’ .
Seattle, WA 98115-7600 -
(206) 526-6616



T - T " R S R I o

bt -
o.

11

12

13
14

15’
16

17
18
‘19
.20

21
22

23
.24

25
26

-27]

28

'resolution procedures set forth : in: Section. XIX. (DISPUTE

b. Notwithstandlng the receipt of a notice of
dlsapproval pursuant to this Sectlon, PACCAR shall proceed at
the direction of EPA, to take any actlon required by any non-

deficient portion of the submission. Implementation of any non-

deficient. portlon of a submission shall not relleve PACCAR of any

llablllty for stlpulated penaltles, if appllcable, under Section
XX (STIPULATED PENALTIES)

37.. In the event‘that a resubmitted plan, report or.other
item; or portion'thereof is dlsapproved by EPA, EPA:may again

requlre PACCAR to correct the def1c1enc1es, 1n accordance with '

”thls Section. EPA also retains the rlght to modify or develop

the plan, report or-other ;tem._ PACCAR shall 1mp1ement any such

-plan; report, or item as modified'or'developed by'EPA"subject

only to the rlght to invoke the dlspute resolutlon procedures set

forth 1n Section XIX (DISPUTE RESOLUTION)

'.38. If upon resubm1331on, a plan, report, or 1tem is

idlsapproved or modlfled by EPA due to. a materlal defect,‘PACCAR

shall be .deemed* to have failed to submlt such plan, report or

item’ timely and adequately unless 1t invokes the dlspute

fRESOLUTION) and ERA's‘action is overturned pursuant to that

:Sectlon. . The - prov1slons of Sectlon XIX (DISPUTE RESOLUTION) and

Sectlon XX (STIPULATED PENALTIES) shall’ govern the 1mp1ementatlon
of the WHQU.Remedieleork and accrual-and payment of any
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'stipulated penalties during any dispute resolution period. If

EPA’'s disepproval or modification is upheld, stipulated penalties
shall accrue, if applicable, for such violation from the date on
which the initial submission was orlglnally required, as provided
in Section XX (STIPULATED PENALTIES) '

39. All plans, reports, and other items requlred to be
submitted to EPA under this Consent Decree shall, upon,approval

or modification by EPA, be enforceable under this Consent Decree.

In the event EPA'approves or mecdifies a portion of a plan,

report, or other item requlred to be submitted to EPA under thls

.Consent Decree,\the approved or modlfled portlon shall be

enforceable under this Consent Decree.

- XII. - EROJECT COORDINATORS

40. Within 20 days of lodglng this Consent Decree, PACCAR

‘and EPA will notify each other, 1n‘wr1tlng, of the name, address‘
.apd.telephpne‘number of their reséective deéignatedfyroject,' o

. Coordinators and Alternete.Proﬁect Coordinators;-;PACCAR's
‘Project Coordinator and elternate Prcject Coordinator may be
'QexscnsAemployed Ey the Supervising?Con:;actor_ -if~a Rfoject

RCocrdinator or-Alternate Project‘Coordinator initially designa&ed

is changed the 1dent1ty of the successor w111 be. given .to the

!

‘other Party at 1east (five) 5 wcrklng days before the changes

occur, vnless 1mpract1cab1e, but in.-no event later than the

actual day the change is made. PACCAR’s Prcject Coordinator
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shall be subject to dzsapproval by EPA and shall have the
technlcal expertlse sufflclent to adequately oversee all aspects
of the Remedial Action for the WHOU. PACCAR’s Project
Coordinator shall not be an attorney; neverthelees, he or she may
assign other representatives, including other contractors,. to
serve as a Site representative for oversight of performance of
daily-operations.during reﬁedial activities.

41.. The United States may designate-other representati#es,
including; but not limited‘to,-EPA.employees;'andffederal.
contractors and consultants, tO‘ohserve'anQ monitor'the proérees
of any.actiylty undertaken pursuant to this Consent -Decree.

EPA’s Project Coordinator and Alternate Project Coordinator shall

have the authority- lawfully vested in a~Remedial Project Manager

"("RPM") and an On-Scene Coordinator ("OSC")} by the NCP. 1In

addition, EPA‘s Project Coordinator_or‘Alternate Project

‘Coordinator shall have authority, consistent .with the NCP, -to

halt any Remedial .Action required bf this Consent'Decree and to

take any'neoeseary response action when s/he determines that

present an 1mmed1ate threat to :public health or-welfare or the .

_environment due to release or threatened release of Waste

Material. In-the event that EPA issues an order to halt any"
Remedial Action required by this Consent Decree, either Party may
request that this Court enforce, modlfy or vaoate the order by

CONSENT DECREE BETWEEN THE : U.s. Department of Justlce
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.ining written notice to the.otherlParty andlfiling’ah

appropriate motion with this Court. " In such case, in order to

~avoid delay of the WHOU- Remedial Action, the Parties will seek an

expedited hearing on' the motionifor_ehforcement,-modification or
vacation of the order. _ ‘ _
"XIII. ASSURANCE OF ABILITY To COMPLETE WHOU EEMEDIAL WORK

42.. Within 30- days of entry of this Consent Decree, - PACCAR

'shall establlsh and maintain flnan01al securlty in ‘the amount of

'$4,7Q0,000.00 in one or more of the following forms:

a. A surety bond-guaranteeing performance of_the WHOU

b; One Or more irrevocable 1etters of credlt

.equalllng the total estlmated cost of the WHOU Remed1a1 Work;

c. A trust fund,
d. A guarantee to perform-the WHOU Remedial- Work by
one - or more unrelated corporations’ that have a- substantzal '

business relatlonehlp wath PACCAR, or:

e. A demonetratlon that PACCAR satisfies the ’

frequlrements of 40 C. F R. Part 264. l43(f)

43. If RACCAR seeks to demonstrate its ablllty to. complete

the WHOU Remedial Work through a guarantee by a thlrd party

pureuant to Paragraph 42, d. above, PACCAR shall demonstrate that

the guarantor ‘satisfies the requlrements of 40 C.F.R. Part

264.143(f). In the event that EPA determlnes at any time that

CONSENT DECREE BETWEEN THE - e U.S. Department of Justice
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the financial assurances provided pursuant to this Section are

‘inadequate, PACCAR shall, within 30 days of receipt of notice of

EPA's determination, obtain and present to EPA for approval one

‘of the other forms of financial assurance listed in Paragraph 42

.above. PACCAR' g inability to demonstrate financial ability to

complete the WHOU Remedial ﬁork shall'not'excuee performance of
any actiuities required under this Consent Decree.
44. TIf PACCAR.can show that the estimated cost to complete

the remaining WHOU Remedial_WOrk“has'diminishedrbelow the $4.7

million amount set forth in Paragraph 6.cf‘above afﬁer~entry_of
 this Consent Decree; PACCAR may, on any annivereary'date of entry

| of thlS Consent Decree, or at any other’ time agreed to by the

Partles, reduce the amount of - the . flnanc1al securlty prov1ded

under this Sectlon to the estimated cost of the remaining work to
be performed. ‘PACCAR ehall submlt a propoeal for such reduction
to-ﬁPA, in accordance‘with the reduiremente Of'thiS'Section, and’

may  reduce’ the amount of the securlty upon approval by EPA. In'

- security in accordance with the finalfadmlnmstratlveﬁor judicial.

‘decision resolving the dlspute._"'

45. PACCAR mnay change the form of flnanclal assurance

provided under this Section at any. tine, upon notlce-to and;

:approval by EPA,-proVided that the new form of assurance meete

the requirements of this Section. In the event of a disbute}‘
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PACCAR may change the form of the financial assurance'only in

accordance with the final admlnlstratlve or’judicial declslon

resolv1ng the dispute.

' XIV. CERTIFICATION OF COMPLETION
.46. Completion of the WHOU Remedial Work.

a. Within 90 days after PACCAR concludes that all
phases of the WHOU Remedial Work have been Ffully performed

RACCAR shall schedule and conduct e-pre-certification inspection .

-ﬁith EPA. 1If, after the pre-certification inspection, PACCER

still belleves that the WHOU Remedlal Work has been fully

performed PACCAR shall submlt -a wrltten WHOU Remedial Work

Report conslstent with applxcable EPA guldance, and slgned by a_

‘registered profess;onal engineer statlng that the WHOU“Remedlal

ﬂork_has been completed in full satisfaction of the requirements

of this Consent‘Decree The report shall contain the follow1ng

-8tatement, slgned by PACCAR's Pro3ect Coordlnator

"To the best of my knowledge, after thorough
1nvest1gatlon, I certify that the information
contained in or -accompanying this submission
. ds true, accurate and complete. . I am aware
- that there are significant . penalties for
submitting :false 1nformatlon, including the
“pogsibility of fine and. imprisonment for
knowing vzolatlons "

If, after review of the written report EPA determlnes that any .

hportlon of . the WHOU Remed1a1 Work has not been completed in

-accordance:w1th this Consent Decree, EPA w111 notlfy,PACCAR-ln‘.
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wrltlng of the activities PACCAR must. undertake pursuant to this

Consent Decree to complete the WHOU Remedial Work " Provided,

however, that EPA ‘may only require PACCAR to perform such
activities pursuant to this Paragraph to the extent that such-
activities are set forth in the WHOU Remedial Design, including
any modlflcatlon of the WHOU Remedlal Work made pursuant to

Paragraph 12 hereof, and such act1v1t1es are cons1stent with the

Bscope of the Remedial Action selected and set forth in the WHOU

ROD. EPA will set forth in the notlce a schedule for performance

‘of such actlvitles conSLBtent w1th the Consent Decree and the

WHOU Remedlal De91gn or requlre PACCAR to submit a schedule to
EPA for approval pursuant to Sectlon XI (EPA APPROVAL OF PLANS

AND 'OTHER SUBMISSIONS) PACCAR shall perform all’ act1v1t1es

'descrlbed in the notlce in accordance w1th the speCLflcatlons and

.schedules establlshed thereln, subject to the rlght to 1nvoke the.

dlspute resolutlon procedures set forth in Sectlon XIX (DISPUTE

'RESOLUTION).

b. - If EPA concludes, based on.the 1n1t1al or any

subsequent request for Certlflcation of Completlon by PACCAR that

the WHOU Remedial WOrk has been :performed - 1n“accordance w1th thls

Consent Decree, EPA will so notlfy PACCAR in- wrltlng.

'XV." EMERGENCY RESPONS

47. In the ‘event of any action or occurrence durlng the

'performance of the WHOU Remedial Wbrk which causes or threatens a-
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release of Waste Material from the Site that constitutes an

'emergency gituation orx may present an immediate. threat to public

health or welfare or the environment, PACCAR shaIl'immediately

take all‘appropriete sction to prevent, abate, or wminimize such
.reiease;or'threat of release, and shall immediateiyAnotify the

EPA‘s Project Coordinator, ‘or, if the Project .Coordinator is

unavailable, EPA’s Alternate Project Coordinator. If neither of
these persons is aveilablerlPACCAR shall'notify.the EPA Emergency

Response Unit, Region 10. PACCAR shall take suchuactions_in

'ccnsultation‘with*EPALs'Project'Codrdinator'or other availabie
-authorlzed EPA officer and in accordance with all appllcable
_prov1slons of the Health and Safety Plans, the Contlngency Plans,

.and.any_other appl;cable plans,or documents developed pursuant to

the WHOU Remedial Design. In.the event that PACCAR fails to take

takes such actlon 1nstead PACCAR shall relmburse EPA all costs

of the response actlon not 1ncon315tent w1th the NCP pursuant to

:the procedures contalned in Sectlon XVI (PAYMENTS, INCLUDING

THOSE TO PACCAR, THE UNITED STATES .-AND. “TO :AND. FROM ‘THE SITE-

SPECIFIC SUPERFUND ACCOUNT) subject to the right “to- invoke the

dispute resolution procedures get forth in Section XIX (DISPUTE

.RESOLUTiON)

'_48._ thhlng in the precedlng Paragraph or in this Consent _
Decree shall be deemed to limit- any'@uthorlty of the United
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States to: a) take all appropriate action tdfprotect human health
and the environment.or to prevent,-abate, respond to, or minimize
an actual or threatened release of Waste Material on, at, or from -
the Site; or b) direct.or order such action, or seek.an order

from.the_Court, to protect human health and the environment or to.

prevent, abate, respond to, or minimize an actual or threatened

release of Waste Material on, at, or from the Site, subject to

Section XXI (COVENANT NOT TO ‘SUE BY THE UNITED STATES).

[ATES, AND ' TE-SPECI UPER ACCOUNTS
49. Wlthln 30. days of the entry of thlB Consent Decree,-

EPA shall establlsh Wyckoff/Eagle Harbor Superfund Site Speczal

-Accounts for the WHOU .and EHOU within the EPA Hazardous Substance

Superfund The funds pald under this Consent Decree into the

Wyckoff/Eagle Harbor Superfund Site Specxal Account for- the EHOU .

-shall be used to.conductaor‘flnance response activities at or in

oonneotion with the EHOU at the Site. aAny balance remaining in
the‘Wyckoff/Eagle Harbor Superfund Site Speciai Account for the

EHQOU after the completlon of the Remedial‘Action £for :the -EHOU

_shall be transferred by EPA to the ERA.Hazardous"Substance

Superfund as relmbursement toward past response costs 1ncurred by
EPA for the EHOU at the Site. All funde paid under this Consent
Decree into-the Wyckoff/Eagle Harbor Superfund Site-Special
Account for the WHOU shall be-used to reimburse ESA for costs
CONSENT DECREE BETWEEN THE . U.S. Department of Justice
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incurred in overseeing iﬁpleﬁentation of Remedial Action for the

'WHOU.

50.a. PACCAR shall, within thirty (30) days of entry. of

this Consent Decree, cause to be delivered to the Wyckoff/Eagle

_Harbor Superfund Site’ Spec1al Account for the WHOU ONE HUNDRED

- THOUSAND DOLLARS ($100,000), payable to the "United States

Env1ronmental_Protectlon Agency",’referenc1ng EPA Region and
s;te/SpillpiD #10-62 and DOJ case humber 90-7-1-525b.

b. The Unlted States, ‘on behalf of the Settllng Federal -
Agencxes, shall w1th1n a reasonable time after. establxshment of

the-aocounts 1dent1f1ed in Paragraph 49 above, causerto be

delivered to the Wyckoff/Eagle Harbor Superfund Site Special
~ Account for the EHOU FOUR MILLION EIGHT HGNDREb'THOUSAND DOLLARS

-($4,800,000. 00), and to the Wyckoff/Eagle Harbor Superfund Site

Spec1a1 Account for the WHOU ONE HUNDRED THOUSAND DOLLARS

($100,000.00).~ These payments shall be to the "Uhlted States

"Environmentai Protection Agency", referenc1ng EPA Region and

'Slte/Splll ID '#10-62 and DOJ case: number 90-7-1-525b It is _'

anticzpated by the Uhlted States and -PACCAR :that the monies

‘needed for the - payment by the'United States provided for in.thls '

.Consent Decree shall be drawn from the Judgment Fund Any

requirement in this Consent Decree for the payment or obllgatlon
of such funds shall be subject to the avallablllty of

appropriated funds, and no provmsion herein shall be interpreted

CONSENT DECREE BETWEEN THE - U.8. Department of Justlce
UNITED STATES AND PACCAR - 39 ~ ¢/o NOAA/DOJ - DARC '
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to reqﬁire obligation or payment of funds in violation"of the
Anti-Deficiency Act, 31 U.S.C. §§ 1341, 1342, and 1511-1519,
| XVII. NSﬂRAﬁ E INDEMNIFICAT ON

sl.a,- The'United States does not assume any liability by -
enterlng into this Consent Decree or by v1rtue of any deszgnation.
of PACCAR as EPA’s authorized representatlve under Section 104(e)

of CERCLAL 42 U.S.C. § 9604(e). PACCAR shall indemnify, save and

-hold harmless the United States- and its officials, agents,

employees, contractors, subcontractorsrfor representatives for or

from any and all claims or causes of action arising from, or on

account of, negligent or other wrongful acts or omissiong of

'PACCAR, 1ts-officers,-d1rectors, employeea, agents, contractors,

“subcontractors, and any persons acting on its behalf or under

their control, in carfying out activities pursuant to this

Coneent Decree,‘including,:but not limited to, any claims arising
.. . : - o ! - .. . - - .. ‘

from any designation of PACCAR-as EPA‘s authorized representative.

undef Section 104 (&) of CERCLA 42 U.S.C. '§ 9604(e). Further, -

~PACCAR agrees to pay the United States all costs incurred by the

United States including, but not limited to, attorneys fees and.

;other expenses of litigation and- eettlement arislng from, or on

account of claims made against the United States based on
negligent or. other wrongful acts or omlssions of PACCAR, 1ts-
officers, directors, employees, - agents, contractors,

subcontractors, and any persons acting on their behalf or under

CONSENT DECREE . BETWEEN THE .U.S. Department of-Justlce

. UNITED STATES AND PACCAR - 40 c/o NOAA/DOJ - DARC
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jagreement or’ arrangement between PACCAR and. any person for

their control, in carrfing out activities'pursuant'to this
Consent Decree. The United States shall not be held out as a
party to any contract'entered into by or on behalf of PACCAR in
carrying out activities pursuant to this Consent Decree. 'Neither

PACCAR nor any such contractor shall be considered an agent of

the United States.

b. The United . States shall give PACCAR notice of any

’clalm for Wthh the United States plans to .8eeék 1ndemn1f1catlon :

pursuant to- Paragraph 51.a., and shall consult wrth PACCAR prlor

to settllng such clalm.

52. PACCAR waives all clalms agalnst the Unlted States for

'damages or relmbursement or for set OFf of any. payments made or

. to :be made to the Uhlted States, arlslng from or on account- of

any‘contract, agreement, or arrangement between'PACCAR and any

person for performance of the WHOU Remedial.WOrk, including, but

. not limited to, claims on account of construction delays. In

addition, PACCAR shall indemnify and hold harmless the United

1States w1th respect to any and all claims for damages or

,reimbursement aris1ng from or on accountoof any contract,

~

performance of the WHOU Remedial’ Wbrk including, but not llmited
to, clalms on account of constructlon delays.

53. ' No later than 15 days before: commen01ng any on~Slte'

work related to the WHOU Remedial Work PACCAR shall secure, and

- CONSENT DECREE BETWEEN THE U.s. Department of Justlce
'UNITED STATES AND PACCAR - 41 - ¢/o NOAAR/DOJ - DARC -
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shall malntaln untll the first anniversary of EPA'B Certlflcatlon
of. Completlon of the WHOU Remedlal Work pursuant. to

Paragraph 46.b. of Section XIV (CERTIFICATION OF COMPLETION)
comprehensive geheral liability insurance with llmltSiOf 81
million dollars, combined single limit, and automobile'liability_V
insurance_with limits of $1 million-dollars, COmbined-single.
limit, naming the United States.as an.additional insured. In

addition, for the duration of this Consent Decree, PACCAR shall

satisefy, or'shall'enshre that'itS“oontractors or-subcontractors

satlsfy, all applicable laws and regulations regardlng the
prov1smon of worker’s compensatlon insurance for all. persons
performlng the WHOU Remedial Work on behalf of PACCAR in

‘furtherance of .this Consent Decree. .Prior to commengement of'the-
WHOU Remedial Work, PACCAR;ahall,provide to EPA;certificates.of-'

such insurance and a copy of each insurance polioy; ' PACCAR ahali

[

reaubmitisuch"certifioatea and copies .of policies-each year on

the annlversary of the effectlve date of thlB Consent Decree.' If-

PACCAR demonstrates by ev1dence satisfactory to 'EPA that any

contractor or subcontractor malntains -insurance or other

.flnancial securlty equivalent to thatﬂdesoribed.above, or

1nsuran¢e covering the same risks but in a 1esser amount, then,
w1th respect to ‘that contractor or subcontractor, PACCAR w111

provzde only that pOrtion of the certlflcates of 1nsurance or

CONSENT DECREE BETWEEN THE . - u. s Department of Justice
UNITED STATES AND PACCAR - 42 . - c/o NOAA/DOJ - DARC
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other 1ndlc1a of flnanclal securlty ‘to EPA described above whlch
is not malntalned by the contractor or subcontractor
XVIII. FORCE MAJEURE .
54. “Force majeure,ﬁ for purposes of this Consent Decree,

is defined as any event arlslng from causes beyond the control of

lPACCAR of any entlty controlled by PACCAR -or of PACCAR's

.contractors,cthat delays or prevents the performance of any

obllgatlon under this Consent Decree desplte PACCAR’s best
efforts to fulfill the obligation. " The requlrement that PACCAR

exercise "best efforts to fulfill the obligation" includes using

:best efforts to anticipate any potentlal force majeure event and

best efforts to address the effects of any potentlal force

“ma3eure event (a) as it is. occurrlng and (b) follow;ng the

potentlal force- majeure event such that the delay is mlnlmlzed

to the greatest extent possible. “Force Majeure“ does not

ulnclude financial. 1nab111ty to. complete the WHOU Remed1al Wbrk or,

a fallure to attaln the Performance Standards

55. - If any event occurs or has occurred that may delay the

performance of any.obligatlon-underuthlswConsentanecree, whether

or not .caused by a force majeure. event,*PACCARfshall'notify

orally EPA’8s Project Coordinator or, 1n hlS or her absence, EPA'

'Alternate Project Coordlnator or, in the event both. of EPA'
.deSLgnated representatlves are unavallable, the Director of the

.Office of Environmental Cleanup, EPA Reglon 10, withln 10 days of

‘CONSENT ‘DECREE BETWEEN THE , U.8. Department of Justice
'UNITED STATES AND PACCAR - 43 . -  c/o NOAA/DOJ - DARC |
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when PACCAR first knew that the event might cause a delay.

Within 10 days thereafter, PACCAR shall provide in‘writing to EPA-

“an explanatlon and description of the reasons for the delay; the

anticipated duration of the delay, all actlons taken or to be

taken to prevent or. minimize the delay; a schedule for

1mp1ementatlon of any measures to be taken to prevent or mitigate

the delay or the effect of the delay, PACCAR 8 rationale for

: attrlbutlng such delay to a force majeure event 1f PACCAR 1ntends

to assert 'such a claim; and a statement -as torwhether, in the’

opinion of PACCAR, such event may cause or contribute to an
endangerment to public health, welfare or the environﬁent.

~PACCAR shall include-wlth_any notice all available documentation

supporting its'claim'that the delay was attributable‘to a force
majeure. Failure to comply with the above requlrements shall
preclude PACCAR from assertlng any clalm of force majeure for
that event for the period of time of such failure to comply, and

for any addltlonal_delay caused by suoh fallurei PACCAR shall be

-deened to know of any'circumstance of which it, any entity it

controls, or any of its contractors knew or‘shouldthave known
56, If EPA agrees that the : .delay .or .anticipated. delay is
attrfbutable to a force majeure event, the:time'for performance
of the-obliéations under this Consent_Decree that are"affected by
the force.maﬁeure'event will be extended by EPA for such time as
is necessary to complete’ those obllgations An extension of the

CONSENT DECREE BETWEEN THE U.s. Department of Justice
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tlme for performance of the obllgatlons affected by the force
majeure event shall not, of itself, extend the tlme for
performance of any other obllgatlon. If EPA doesrnot agree that

the delay or ant1c1pated delay has been or w111 be caused by a

force majeure event, EPA w1ll notify ‘PACCAR in writing of 1ts

de01slon If -EPA agrees that the delay is attributable to a

force majeure event,. EPA w1ll notify PACCAR in wrltlng of the

length_of the extenslon, if any, for performance of the

7obligations affected by the force majeure'event;~

. 57. - 1f PACCAR elects to invoke - the dlspute resolutlon
procedures set forth in Section XIX (DISPUTE RESOLUTION), PACCAR

shall do so no later-than 15-days after-recelpt of.EPA's.notlce.

-In any - such proceedlng, PACCAR shall have :the burden of

demonstratlng by a preponderance of the- evxdence that the delay '

or antlclpated-delay has_been or will be caused by,a force

fmajeure-event that”the duration of the delay or the'ertension_'

sought was or w111 be: warranted under the 01rcumstances, that

'best efforts were exercised to avoid and mitlgate the effects of
the delay, and that PACCAR complied ‘with: the requirements of -

Paragraphs 55 and 56, abcve. If° RACCAR carries thlB burden, the

delay at issue shall be deemed not to be a violatlon by PACCAR of

the affected obligatlon of - thlB Consent Decree

CONSENT DECREE BETWEEN THE U.S. Department of Justice

UNITED STATES AND PACCAR .- 45 g -¢/0 NOARA/DOJ ~. DARC

, . 7600 Sand Point Way
Seattle, WA ~ 98115-7600
(206) 526-6616



P RN I Y R S R Ve

=
<

111

12
43
14
15
16
a7
18
19
.20

211

‘22

.23,
24

25

26

27

XIX. SPUTE ION _
58;_ Unless otherwise expresely provided for in this
Consent Decree, the dispute resolution procedures of this Section :
shall be the excluslve mechanlsm to resolve dlsputes arlslng

under or with respect to this. Consent Decree. However, the

procedures set forth in this Section shall not apply to actions

by.the United States to enforce obligations. of PACCAR that have
not- been dlsputed in accordance w1th this Section.

59. Any dlspute whlch arises under ‘or with respect to thls
Consent Decree shall in the fert instance be ‘the eubject of

informal negotlations between the Unlted States and PACCAR. Upon

the request of elther party, the informal negotlations team shall

.rnclude a senior management-representatlve of ‘PACCAR and the 'A

Director or Deputy Director}of’the_Office,of'Environmental'

'Cleanup, EPA, Region 10. The period for informal negotiations

shall not exceed- 14 days from the tlme ‘the dlspute arises, unless
it ‘is modifled by wrltten.agreement of the United States and
PACCAR ‘The dlspute shall be-con31dered to have arlsen'when one
party sends the other party a written£Notice wof: Dlspute.

60. a. In the event that. the United: States and PACCAR -

'cannot resolve a dlepute by informal negotlatlons under the

preceding Paragraph then the posltlon advanced by EPA shall be

;conSLdered blndlng unless, within 10 days- after the conc1u81on of

the 1nforma1 negotiatron perlod PACCAR invokes the formal

CONSENT DECREE BETWEEN THE U.S. Department of Justice
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-dispute resolution procedures of this Section by serving on_the

United States a written Statement.of'Position ori the matter in

dispute, 1nclud1ng, but not limited to, any factual data,.

‘analys1s or opinion supportlng that p051t10n and any . supportlng

-documentatlon-relled upon by PACCAR. The. Statement of Position

shall specify PACCAR's pOSltlon as to whether formal dlSpute
resolutlon should proceed under elther Paragraph 61 or 62.

b. Within fourteen (14) dafs.after receipt of

_PACCAR 8 Statement of, 9081tlon, EPA Wlll serve . on PACCAR its

Statement of P031tlon, 1nclud1ng, but not llmlted to, any factual

'data, analysls, or oplnlon supportlng that posltlon and all

supporting documentatlon.relled upon by EPA., EPA's Statement of

Positidn shall inciude a statement as to whether formal dispute-

'resolutlon should proceed under elther Paragraph 61 or 62.

Wlthln 10 days after.receipt of EPA's Statement of Posltlon,

PACCAR may submlt a Reply. -

“c.' If there is dlsagreement between EPA and PACCAR as

Jto whether dlspute resolutlon should proceed under either

Paragraph 61 or 62 the United Statésg . and: PACCAR shall follow the

:procedures set forth in the Paragraph~determined by EPA to be -

appllcable. However, if PACCAR ultlmately appeals to the Court
to resolve - the dlspute, the Court ‘shall determlne whlch paragraph

is . appllcable An accordance Wlth the standards of applicability

. et forth in Paragraphs 61 and 62

CONSENT DECREE BETWEEN THE - U.S. Department of Justice
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61. Formal dispute'resolution for disPutes pertaining to

‘the selection or adequacy of any response action and all other

disputes that are accorded review on the administrative record
under applicable principles of administrative law shall be |
conducted pursuant to the procedureshset forth in this Paragraph.‘

For purposes of this Paragranh ‘the adequacy of any response

action 1ncludes, without limitation: .the: adequacy or -

appropriateness of plans, procedures to 1mp1ement plans, or any
other items requiring approval»by EPA'under thlB Consent Decree;
and the adequacy of the performance of response actlons taken

pursuant to thlB Consent Decree. Nothing in this Consent Decree

‘shall be construed to allow any dispute by PACCAR regarding the

validlty of the provxsions of the WHOU ROD. ‘ _

‘a. An administrative record of . the dlspute shall be
maintained by EPA and shall contain all statements of p051tion,
including supportlng documentation, submitted pursuant to this

Section. Where appropriate, EPA may allow subm1531on of

_supplemental statements of position .

b. The.Director.of the;Officefowanvironmental‘

,Cleanup, EPA,.Region 1d wiil issue-a final :administrative

.21 idec1sion resolving the dispute based on the administrative record

described in Subparagraph 61 a. This decision shall- be binding
upon PACCAR, subject only to the right to seék judlclal review
pursuant to Subparagraphs €l.c. and d. . '

CONSENT 'DECREE BETWEEN THE . - U.S. Department of Justice
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Cc. Any administrative dec1sion made by EPA pursuant _
to Subparagraph 61l.b. shall be rev1ewable by this Court, prov1ded_

that a motion for judicial review of the deCision is filed by

PACCAR with thé Court and served on the United States. within 10

days of'receipt of EPA's decision. The motion shall include a .

-description of the matter in dispute, the efforts made to resolve

the dispute, the relief requested, and the schedule, if any,

within. which the ‘dispute must be resolved;to ensure orderly

-implementation"of'this'Consent'Decree, . The United States may

-file a response to PACCAR’s motion.

d. In proceedings on. any dispute governed by- thlS
Paragraph PACCAR shall have the burden of demonstrating that the
declsion of the EPA Office of Env1ronmenta1 Gleanup Director is
arbitrary and capricious or. otherw1se not’ in accordance w1th law

or . this Consent Decree. JudiC1a1 rev1ew of EPA’s decision shall '

‘be on the administrative record.compiled pursuant to

Subparagraph 61 a.

'62. Formal dispute resolution for- disputes that neither

.pertain to the selection or adequacy of any response action nor

are otherwise accorded review on: the administrative record under .

applicable principles of administrative law, shall be governed by

this Paragraph
.a. - Follow1ng recelpt of' PACCAR’s Statement of
Position submitted pursuant to Paragraph 60 the Director of the
. CONSENT DECREE BETWEEN THE - - UL.S. Department of Justice
UNITED STATES- AND PACCAR - 49 S ¢/6 NOAA/DOJ - DARC
: . L 7600 Sand Point Way
Seattle, WA 98115-7600
(206} 526 6616 -



© ® N A M AW N K

b
o

11
12
13

14

15

16

171
18

19

20

21

229

23

24|
25.

26

27

28§

Office of Environmental Cleanup, EPA, Regioo 10, will issue a
final decisioe~resolvip§ the dispute. The Direcror's decision
shall be blndlng on PACCAR unless, w1th1n 10 days of- recelpt of
the decision, PACCAR files with the Court and serves on the

Uriited States a motion for judicial review of the decision

setting-forth the matter in dispute, the efforts made to resolve

the dispute, the relief requested, and the sgschedule, if eny,
within which the'diepﬁte must be resolved to ensure orderly
implemeﬁtetion of the éonSent‘Decree. The‘UniteduStafespmay file
a response to PACCAR’s motlon. A | |
b. Jud1c1al review of any dlspute governed by this
Paragraph shall be governed by.applicable pr1nc1ples of ‘law.

63. The 1nvocatlon of formal dlspute resolution procedures
under thls~Sectlon shall not extend, postpone ox affect in any
way any obllgatlon of PACCAR under thlS Consent Decree, not
directly 1n dlspute, unless EPA or the-Court agrees otherw1se.
S;;pulated penalties with respect to the dleputed matter shall
cohfinue to accrue but paymenr“shall'be‘stayed pending resolution
of the diepute;-:ﬁOtWithstanding the'aéay'opraymeﬁt,aétipulated
penalties shall accrue- from the first day of- noncompllance w1th
any- applicable provislon of this Coneent Decree. Ip the event
that PAQCAR does_not preva11 on the dlsputed 1saue;_stipulated
penaltiee shall be aésesseo and paid as provided in Section XX
(STIPULATED PENALTIES). |
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XX. ,gz; PULATED PENALTIES |
64. . PACCAR shall be liable for stlpulated penalties in the

amounts set forth in Paragraphs 65 and 66 to the- United States

for fallure to achleve compliance with the requlrements of this
Consent Decree as spec1f1ed below, unless excused under Sectlon
XVIIT (Force Majeure) - "Compliance" by PACCAR shall include: (a)
completion of the activities under this Consent Decree or any -
work plan‘or other plen epproved under this‘Consent Decree,.as
identified below, .in accordance with.all.applicable-requirements

of law, this Consent Decree,. the WHOU Remedial Design, and any

-plans or other documents approved by EPA pursuant to thls Consent
-Decree, and (b) completion of act1v1t1es w1th1n the spe01f1ed

‘tlme‘schedules establlshed by and approved under ‘this Consent _

-

.Decree.

'65.a.. The followxng stlpulated penaltles shall accrue per

‘v1olatlon per day for fa11ure~ (i) to timely submlt the WHOU

Remedlal WOrk Plan, or (11) to commence the fleld work portlon of

the 1997 WHOU Remedial Work by. JUne 15, 1997 -~ unlegs PACCAR 1s

excused fromAperform;ng the 1?97.WHOUﬁRemedial-W0rk in 1997

»pursuant to'Subparagraph'io cr‘hereof-—-4inﬂﬁﬁich case PACCAR -

shall. commence the fleld work portlon of the 1997 WHOU Remedlal

Work by no later than June 15, 1998:

Days 1T eeeieeennneenanann S 200
Days 8-14......... s eeeseados § - 500
CONSENT DECREE BETWEEN THE . U.S. Department of Justice
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Days 15-30....cunennnnnnn.. $1,000
Days 31 and beyond ....J...$1,500

The entire amount of any Stlpulated Penalty accrued'nnder this
Paragraph 65 shall be excused in the event that the 1997 WHOU
Remedlal Work is completed by December 31, 1997 -- unless PACCAR
is excused from performlng the 1997 WHOU Remedial Work in 1997
pursuant to Paragraph 10.c. hereof -~ in whlch case the sald

Stipulated Penalty shall be excused if PACCAR completes the 1997

WHOU Remedial Work' by December 31, 1998.

66. The following stipulated. penalties shall accrue per

.violation per ‘day for. failure to complete the field work portion_

of the 1997 WHOU Remedial Work by December 31 of the year in

: ' whlch the 1997 WHOU Remedlal Work is commenced or fallure to
131
- complete all WHOU Remedlal Work by no 1ater than December 31

¥ . 1998;

Pays 1-7 ........ DI - {1 1+
Days 8-14 ...ueveueeunann ees+.81,000°
Days 15-30" .....ceuuuunn ...8$2,500
Days 31 and beyond ......... .$5,000

67. 1In the event that EPA assumes performance of- a portlon

‘or all of the WHOU Remedlal Work: ‘pursuant to. Paragraph gl1. of

-Section’ XXI (COVENANT NOT TO SUE BY: THE UNITED STATES) ., PACCAR

shall be~11ab1e for a stipulated penalty.ln'the amount.of

'§25,000.

' 68. All penaltlee shall begln to -accrue on the day after

the complete performance is due or the day a v1olatlon occurs’,

. CONSENT. DECREE BETWEEN THE U.S. Department of Justice
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and shall continue to accrue through the fznal day of the
correctlon of the noncompliance or completion of the activity.
HeweverL stipulated penalties shall not accrue: (al with respect

to:a deficient submission under Section XI (EPA APPROVAL OF PLANS

AND OTHER. SUBMISSIONS), during the'period,'if any, beginning on .

the 31st day after EPA’s receipt-of such submission until the ¢

date that EPA notifiee PACCAR of any deficiency; (2) with respect

.to a decision by the Director of the Office of Environmental

Cleanup, EPA, Region 10, uhder'SubparaQ:aph 6l.b. or 62.a. of

Section XIX (DISPUTE RESOLUTION), during the period, if any,

~beginning on the.2lst'daypafter‘the date that PACCAR’s reply to
‘'EPA’8 Statement Of Poeitidn is-received until the date that the )

tDlrector issues a final decision. regardlng‘such dispute; or (c)

with respect to Jjudicial review by this Court of -any dlspute
under Section XIX (DISPUTE RESOLUTION), during the~period, if

any, beginhing.on the 31st day after-the-Court's receipt of the

'flnal subm1881on regardlng the dlspute until the date that the

Court 1ssues a flnal decision regardlng guch dlspute. Npthlng

herein shall prevent-the simultanequs accrual of - separate

penalties £or"separate'vio;ationseeffthie'Consentipeeree;= .

69}'Following EPA’'s determinetioh that PACEAR;has.failed'te
comply}with:a requirement7of this Cohsent‘Deeree, EPA.may'give
PACCAR written notlflcatlon of the same and describe the

noncompllance EPA may send PACCAR a wrltten demand for the

.CONSENT DECREE BETWEEN THE - . U.8. Department of Justice

UNITED STATES AND PACCAR - 53 c/o NOARA/DOJ -~ DARC-
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Al



W B N e m A WwN R

=t
-

" 11
- 12

.13

14
15

16

17
.18
19
20

21

22

23
24
25

26|

27
28

payment of the penalties. However, stipuiated penalties ghall

accrue as provided in the preceding Paragraph regardless of
whether EPA has nOtified PACCAR of a violation.
70. All penaltles accrulng under this Sectlon shall be due

and payable to the United States w1th1n 30 days of PACCAR's

recelpt from EPA of a demand for payment of .the penaltles, unless

PACCAR invokes the dlspute resolutlon procedures under
Section XIX (DISPUTE RESOLUTION). All payments to the United

States under this Section shall be paid by certified or cashier’s

‘cﬁeck(s) made payable to "EPA Hazardoﬁs‘Substances Superfund, " -

.8hall be mailed to Mellon Bank U.s: EPA Reglon 10 “Attn:

Superfund Accountlng, P 0. Box 360903M Plttsburgh Pennsylvanla

- 15251, Bhall 1ndlcate that ‘the payment is for stlpulated

penaltles, and shalllreference-the EPA Reglon and Site/sSpill ID
#10-62, the DOJ Case Number 90-7-1-525b, and the. name and. addregs

of PACCAR. Copieéfof Check(s) paid pursuant'to this Section, and

:any accompanylng transmittal. letter(s), shall ‘be sent to the

Unlted States as prov1ded in Section XXVI (NOTICES .AND

SUBMISSIONS)

71.- - The payment of penaltles shall -not alter in any way

_ PACCAR'S obllgatlon to complete the performance of the WHOU

Remed1a1 Work as,requlred under this Conserit Decree.

-CONSENT DECREE BETWEEN THE _ U.S. Department of. Justice
"UNITED STATES AND PACCAR - 54 - ¢/o NOAA/DOJ - DARC
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72. Penalties shall continue to accrue as provided in
Paragraph 68 during any dispute resolution period, but need not .
be pald until the follow1ng.

a.- If the dlspute is resolved by agreement or by a

" decision of EPA that is not appealed to this Court, accrued

penalties determined to be owing'shall be paid to EPA within 15°

days of the agreement or the receipt of EPA’s decision or order;

b. If the dispute is appealed to this Court and the
United Statea prevaila in whole'or‘in part PACCAR'shall pay all
accrued penaltles determlned by the Court to be:owed to EPA |
within 60 days of receipt of the Court's decrslon or order,
except as prov1ded in Subparagraph 72.c. below; "
| | c. If the Dlstrlct Court’s dec1slon is appealed by -

either Party,- PACCAR shall pay all accrued penaltles determlned

. by the Dlstrlct Court to be ow1ng to the Unlted States 1nto an

1nterest bearlng escrow account within 60 days of recelpt of the .

Court's dec181on or. order; Penalties shall be paid into- this

.account as they contlnue to accrue, at least every 60 days.

Wlthin 15 days of receipt of the.final- appellate court dec1slon,'

the escrow agent ‘shall pay the.balance of the'account to the

_party who prevails, elther EPA ‘or PACCAR

73. .If PACCAR fails to pay stlpulated penaltles when due,,
the United States may 1nst1tute proceedlnge to. collect the

penaltles, .as well as interest PACCAR shall pay Interest on the

| CONSENT- DECREE BETWEEN THE . - 0.s. Department of Justice
“UNITED STATES AND PACCAR - 55 ¢/o NOAA/DOJ - DARC

"7600 Sand Point Way .
Seattle, WA 98115-7600
(206) 526-6616 K
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unpaid balance, which shall begin to acorue on the datevof'Aemand
made pursuant to Paragraph 70.. - |

74. Nothing in this Consent Decree shall be construed as
prohibiting, altering, or in any way limiting the ability of the

United States to .seek any other.remedies or sanctions . available

by virtue of PACCAR’s violation of thig Consent Decree or of the

. 8tatutes and regulations upon which it is based, including, but

- not. limited to, penalties pursuant to Section 122(1) of CERCLA,

42 U.S.C. § 9622(1). Provided, .however, that the United States

shall not seek civil penalties pursuant to Section 122(1) of

iCERCLA 42'U S.C. §-9622(1)} for any violation for which a

stipulated penalty i provxded hereln, except in the case of a

w111fu1 violation of thlB Consent Decree.

75. NOtw1thstand1ng‘any other provisgion of this Section,

the United States may, in its'unreviewable.discretion, waive any

portion of stipﬁlated-penalties-that have accrued'pursuant to

this Consent Decree.

'xxx. COVENANT NOT TO: SUE BY THE UNITED STATES

76. In con51deratlon of .the actions that wzll.be performed

jand the payments that w111 be made\by PACCAR under the terms of

the Consent Decree, . and except as speclflcally prov1ded in
Paragraphs 20 77 78, and 80 of this Consent Decree, the United

States covenants not to sue or to take administrative action

against PACCAR pursuant to Sectlons 106 and 107(a) of CERCLA, 42

CONSENT. DECREE BETWEEN THE o A U.s. Department of Justice
UNITED STATES AND PACCAR - 56 | ¢/6 NOBAA/DOJ - DARC
. 7600 Sand Point Way -
Seattle, WA 98115- 7600
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u.s.cC. §§9606 and 9607 (a) , relatlng to the Site, 1nclud1ng the

disposal at the Site’ of sediments in the Conflned Disgposal -

Fac111ty. This covenant not to sue shall take effect upon

‘éertification of-Completion of WHOU Remedial Work issued by EPA

pursuant to Paragraph 46 b of Sectlon X1iv (CERTIFICATION oF

'COMPLETION) This covenant not' to sue is condltloned upon the -
.satisfactOry performance by PACCAR of all obligations required of

PACCAR under this Consent Decree., This covenant not to sue

extends only to PACCAR and does not: extend to :any. other person.
77. .Uglted States’ Prg—gertlflcatlon Regervations.
ei Notwithetanding any other provisgion of this
Consent Decree, the United States reserves;‘and this.Consent
Decree ig w1thout prejudlce to, the right to 1nst1tute new
proceedlngs or. 1ssue an admlnlstratlve order seeklng to compel
PACCAR to‘(l)_perform further response actlons relating to the -

WHOU that -axe beyond -the scope of the WHOU Remedial Wbrkfandﬁ

Additionai_Response.ictions, or (ii) reimburse the United States

for further costs of response‘related to such further'response

actlons 1f prior to Certiflcatlon of Completlon of ‘the WHOU

‘Remedial Wbrk-

A{aa) condltions ‘at the WHOU, - prev1ously unknown to
.EPA are dlscovered or
{bb) information, prev;ous;y unkriown. to EPA, is
received, in whole or in part,

CONSENT DECREE BETWEEN THE U.S. Department of Justice
UNITED STATES AND PACCAR - 57 ¢/o NOAA/DOJ - DARC :
S | - 7600 Sand Point Way .
Seattle, WA 98115-7600
- (206) 526-6616



N

v © <, o -3

10

11

12
13
14

16
-
18

19

”zdl.response actlons pursuant to this- paragraph 775 PACCAR Shall have

21
22
23

24

25)

26

271

and these previously unknown conditions or information together
with any other relevant information indicates that the Remedial
Action for the WHOU is not protective of human health or the
Environhent.l |

b. If the United States determines pursuant to

‘Paragraph 77.a. above,.that further response actions are

necessary, EPA shall select the further responge actions in.

accordance ﬁith'the requirements of CERCLA and the NCP. EPA..

Zshall‘notify PACCAR_in writing of the.fUrther‘response.actionS"
-determined to be necessary by EPAxand;thevschedule-for"performfng

.such further response actlons. PACCAR shall notlfy EPA in

writing whether PACCAR consents to perform the further response

- actions, 1nclud1ng any request for modlflcatlons to the nature,

.scope or schedule for performlng such further response actions.

If PACCAR consents to perform the further response actions, such

actlons shall be undertaken by PACCAR.pursuant‘to a modlfrcatlon

to thlB Consent Decree.

c. Noththstandlng any other provmslon of thls

- Consent Decree, in the -event that PACCAR performs further

the rlght to 1nst1tute proceedlngs in thlB action:or in a- new

‘actlon to seek recovery from the State, the Unlted States, and

- from any other potentlally liable party of all costs 1ncurred by

PACCAR to. perform the further response actlons.

CONSENT DECREE BETWEEN - THE U.s. Department of JUstlce
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a. Notw1thstand1ng any other provision of thls

Consent Decree, the Unlted States regerves, and thls Consent

Decree is w1thout prejudice to, the rlght to 1nst1tute

proceedings in a new action or to issue an admlnlstratlve order

seekihg to compel PACCAR to (i) perform further response actions

relating to the WHOU that are beyond the scope of the WHOU

‘Remedial Work and Additional Response Actions or (ii) reimburse

the United States for further costs of response related to such

further response actions. if, after Certification of Completion of

the WHOU Remedial Work:

(aa) condltzons at the WHOU, prevxously unknown to EP3A,

are dlscovered or

(bb) 1nformatlon, prev10usly unknown to EPA, 'is

recelved in whole or in part,

and these prev1ously unknown condltlons or information together-

“with any cther relevant 1nformat10n 1nd1cates that the- Remedlal

Action for the WHOU is not protectlve of human ‘health or the

env1ronment.

b. 1If the Unlted States determxnes pursuant to .

-Paragraph 78.a. above, that further response actlons are

.necessary, EPA shall select the further response actions in .

accordance Wlth :the requlrements of CERCLA and the NCP. EEA

CONSENT DECREE BETWEEN THE
UNITED STATES AND PACCAR - 59

_shall notlfy PACCAR in wrltlng of the further response actlons

U.S5. Department of Jusgtice
c/o NOAA/DOJ - DARC -
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'determined_to,be necessary by EPA and the schedule for perfoirming

such further response'actiohs.' PACCAR shall notify EPA in

wrltlng whether it consents to perform further response actlons,

including any request for modlflcatlons to the nature, scope oy

-schedule for performlng such further response actions. If PACCAR

Lconsents to perform further response actions, such actions shall

be undertaken by PACCAR pursuant to a modification to this
Consent Decree. .

c, : Notw1thstand1ng any other provrslon of this

-Consent Decree, in the event that PACCAR performs further

-response actions pursuant to thls Paragraph 78, PACCAR shall have

.the rlght to 1nst1tute proceedlngs in this actlon or in a. new

actlon to seek recovery from the State, .the Unlted States, and

from any other potentlally llable party of all costs 1ncurred by

'PACCAR to perform further response actions.

79. For purposes of Paragraph 77 the 1nformat10n and the
conditions known to EPA for the WHOU shall 1nclude only that_‘

1nformat10n and those condltlons known to EPA as of the date of

.1ssuance of the West . Harbor Remedlal De91gn, .as set forth 1n the

admlnlstratzve record For purposes of- Paragraph 78, the

1nformat10n and the conditions known to EPA for the WHOU: shall

1nclude only that 1nformation and those condltlons known to EPA

as of the date of completlon of -the WHOU Remed1a1 Work.

CONSENT DECREE BETWEEN THE U.s. Department of Justice
UNITED STATES AND PACCAR - 60 . ¢/o NOAA/DOJ - DARC
. : 7600 Sand Point Way
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80; General rege;vations of rights. The covenant not to

‘sue set forth above does not pertain to any matters other than

those expressly specified in Paragraph 76. The United States

reserves, and this Consent Decree is without prejudice to, all
rights against PACCAR with respect to all other matters,
including but not limited to, the following:

-a. claims based on a failure by PACCAR to meet a

requirement of this Consent Decree;

b. liability arising from the past, present, or .’
future dlsposal release, or threat of release of Waste Materials

outslde of the Slte,

c. 11ab111ty for future dlsposal of Waste Material at

_the Slte, other than as prov1ded 1n the WHOU ROD the EHOU ROD
-the WHOU Remedial Deslgn, the WHOU Remedial Work, Addltlonal
Response;Aptionsf furthei response actions, or otherwise ordered

by EPA;

d. llablllty for damages for lnjury to, destructlon

of, or loss of natural resources, and for the costs of any

natural resourqe damage assessments;

e. -criminal 1iabi11ty;

f. llablllty for v1olat10ns of federal or state law
which occur during or after implementation of. the WHOU Remedlal
Work; and[or |

CONSENT DECREE BETWEEN THE U.S. Department of. Justice
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g. 1iabilit§ for response actions resulting from a
release of dioxins/fdrans.or PCBs in the WHOU.
81. WHOU Remedial Work Takeover. In the event EPA
determiaes that PACCAR has ceased implemeﬁtation of any portion

of the WHOU Remedial Work, is seriously or repeatedly deficient

‘ Qr late in its performance of the WHOU Remedial Work or is

impiémentiﬁg the WHOU Remedial Work in a manner which may cause
an endangerment to human.health or;the_environment, EPA may
assume the perfcrmance‘qf all or any portions of the WHOU
Remedial Work as EPA_determines'tO‘be'necessary, fACCAR'may
invoke the dispute’resclution'procedures set forthfin Paraéraph
61 of Section XIX (DISPUTs RESOLUTION) . to dispute EPA’s
determination that takeover of the WHOU Remedlal Work is
warranted under -this Paragraph. PACCAR shall pay costs 1ncurred
by the United States in performlng the WHOU Remedlal Work
pursuant to thlS Paragraph and in accordance w1th Subparagraph
50.a. of Section XVI (PAXMENTS, INCLUDING THOSE TO PACCAR, THE
UNITED STATES AND TO AND FROM, THE SITE SPECIFIC SUPERFUND
ACCOUNT) . _
82;_ﬁbtwithstandin§3any-otﬁer'prcvisioﬁ,of~this Consent

Decree, . the United States.retainsiarl aﬁthcrity and reserves ali

-rights.po take any and all response actions’ authorized by law.

.CONSENT DECREE BETWEEN THE . ‘U.SL Department of Justice
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XXIT. COVENANTS BY PACCAR

83.- Covenant Not to Sue. -Subject to the reservations in

Paragraph 84, PACCAR hereby covenants not to sue and agrees not

to assert any claims or causes of action against the United
States with respect to the claims of PACCAR in these consolidated
actions or in this Consent Decreée, including, but not limited to:

&. any direct or indirect claim for reimbursement .

‘from the Hazardous Substance éuperfund (established pursuant to

the Internal Revenue Code, 26 U.S.C. § 9507) through Section
106(b)(2), 107 .111, 112 or 113 of CERCLA 42 U.s.C.

§ 9606(b)(2), 9607, D611, 9612, or 9613, or any other provisios
of 1aw, o

b. .any claims against the United. States. as a

defendant in Cause No 094 5326, 1nclud1ng any department agency

or 1nstrumenta11ty -Of the Unlted States, under Sectlon 107 or 113
of .  CERCLA, 42 U. s.c. § 9607 or 9613, related to the Site; or
- C. any clalms arlsing out of regponse activities at
the Slte, including claims based on EPA's selectlon of response
aotrons, oversight of response activitieswor-approval of plans
for such activities. | : ‘ | ’
85. PACCAR reserves, and thls Consent Decree is w1thout
prejud;ce-to, claimg against .the Unlted States, subject to the

prov181ons of - Chapter 171 of Tltle 28 of the United States Code,

for money damages for 1njury or 10ss of property or personal

-CONSENT DECREE BETWEEN THE o U.S. Department of Justice

UNITED STATES AND PACCAR. - 63 c¢/o NOAA/DOJ - DARC
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1n3ury or death caused by the negllgent or wrongful act or -

omission of any employee of the Unlted States while actlng within
the scope of his or her office or employment under 01rcumstances'
where the United States, if a prlvate person, would be liable to
the claimant in accordance with the law of the place where the
act or omission occurred. However, any such claim shall not

include a claim for any damages caused, in whole or 1n part by

‘the act or omission of any person, including any . contractor, who
.13 not a federal employee as that term is- deflned in 28 U.s. C..

. § 2671 nor shall any such c1a1m 1nclude a claim based on EPA’s

selectlon of response actions,. or the oversight or approval of

EACCAR'S plans or act1v1t1es. The forego;ng applles only to
-clalms which are brought pursuant to any statute other than

'CERCLA and for which the walver of soverelgn 1mmun1ty is found .in

a statute other than CERCLA

85. Nothing in this COnsent Decree shall be'deemed to

'constltute preauthorlzatlon of a c¢laim w1th1n the meanlng of

Sectlon 111 of CERCLA 42 U S C § 9611 or 40 C F.R.
§ 300. 700(d)

XXIII.

_ 86. Nothlng in this Consent Decree shall be construed to

create any rights in, or grant any cause of - action to, ‘any person

. not a party ta this Consent-Decree. The’ precedlng sentence shall

not be construed to walve or nullify any rlghts that any person

CONSENT - DECREE BETWEEN THE . : U.S. Department of Just;ce'

UNITED STATES AND PACCAR - 64 . . ¢/o NOAA/DOJ - DARC .
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not a signatory to-this decree May have under applicable law.

The United States and PACCAR each expressly,reserVe any and all

- rights (1nclud1ng, but not limited to, any right to

contrlbutlon), defenses, claimg, demands, and causes of action
which each party may have with respect to any matter,

transaction, or occurrence relating in any way to the Site -

‘against any person not . a. party'hereto.

87. The Unlted States and PACCAR agree, . and by enterlng

"this Consent Decree this Court finds, :that PACCAR 1s entitled, as

of the effectrve date of-thls.Consent Decree, to protection from

contribution actions‘or.ciaims as provided‘by Section 113(f) (2)

of CERCLA, 42 U.S.C, § 9613 (f) (2), for matters addressed in this

Consent Decree,ﬂincluding all matters related ‘to the .

WYckoff/Eagle.Harbor Superfund Slte, except those matters

speclflcally excluded by Paragraph 80.b-g. The Unlted States and

PACCAR further agree, and by enterlng this Consent Decree thls

'Court further. finds, that the Unlted States as defendant 1n Cause

No. 'C94 - 5326 includlng all potentlally respon81b1e federal
agencles, is-entitled, as of the effective date of thlB Consent
Decree, to protection from contribution: actlons or clalms as.
prov1ded by Sectlon 113(f)(2) of CERCLA, -42 U.S.C. § 9613(f)(2)
for matters addressed in thls Consent Decree, including all
matters related to the Wyckoff/Eagle Harbor Superfund Slte,
except those matters speclflcally excluded by Paragraph 80. b -g.
CONSENT DECREE.BETWEEN_THE S Y- Department of Justice
UNITED STATES AND PACCAR - 65 = . - ‘e¢fo NOAR/DOJ - DARC
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88. PACCsR-sgrees that with respect to any suit or claim
for contribution brought by PACCAR for matters related to this
Consent Decree, PACCAR will notify the Unlted States in wrltlng
no later than 60 days prior ‘to the initiation of such suit or
claim. . _

89. PACCAR also agrees that with respect to any suit or
claim for contribution brought against PACCAR for matters related
to this Consent Decree, PACCAR will notify in wrltlng the Uhlted

States within 10 days of service of the complaint. 1In addltlon,

PACCAR shall notlfy the United States w1th1n 10 days of serv1ce

or recelpt of any Motion for Summary Judgment and w1th1n 10 days
of recelpt of any order from a court settlng a case for tr1a1

90. In any subsequent admlnlstratlve or jud1C1al proceedlng

initiated by the Unlted States ‘for 1n3unct1ve rellef recovery of

PACCAR shall not assert -and may not malntaln, any defense or

-clalm based upon the pr1n01p1es of walver, res ]udlcata

collateral estoppel 1ssue precluslon, clalm-spllttlng, or other

deﬁenses based upon any contention that .the claims raised by the

'Uhlted .States 1n the subsequent proceedxng were -Qor- should have
‘been brought.ln-the 1nstant case;_prov1ded,_however; thatﬂnothing
in this-Paragraph;affects the enforceability of the covenant not

to sue set forth_in Section XXI (COVENANT NOT TO SUE BY THE.

UNITED STATES) .

CONSENT. DECREE BETWEEN THE U.S. Department of Justice
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XXIV. ACCESS TO. lNFogMgTION
91 PACCAR shall prov1de to EPA, upon request, copies of

all documents and lnformatlon within its possession or control oY
that of 1ts contractors or agents relating to activities at the-

Site or to the 1mplementatlon of this Consent Decree, including,

‘but not limited to, sampling,'analysis, chain of custody records,

manifests, trucking logs, receipts, reports, sample traffic
routing, correspondence: or other documents oy information

related to the WHOU Rémedial Work. PACCAR shall also maker

.avallable to EPA, for purposes -of 1nvestlgatlon, 1nformat10n

-gatherlng, or testlmony, its employees, agents, or

representatives with knowledge of relevant facts concerning the
performance of the Remedial Action for the WHOU.
92. a. PACCAR may assert business confidentiality clalms

coverlng part or all of the documents or information submltted to

~the United States under Paragraph 91 of thls Consent Decree, to
‘the extent permltted by and in accordance w1th Section 104 (e) (7) .

‘of CERCLA, 42 U.S.C. § 9604(e)(7),,and 40 C.F.R. § 2.203(b).

Documents or information determiﬁed-toibeaconfidential by EPA .

‘will beiaffordedﬁthe protection'speéified in-40 ‘C.F.R. Part 2,

Subpart B. If no- clalm of confldentlallty accompanles documents
or 1nformatlon when they ‘are submltted to EPA, or 1f EPA has

notifled PACCAR that the documents or information are not

'conf1dent1a1 under the standards of Sectlon 104(e)(7) of CERCLA
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42 U.S.C. § 9604 (e) (7), the'pablic_may be given accéss to such
documents or information without further notice to PACCAR.

‘b.  PACCAR may assert that certain documents, records
and other information requested pursnant to Paragraph 91 and
other provisions of thig Consent Decree are privileged under the
attorney-client privilege or any other privilege recognized by
federal law. PACCAR asserts such ‘a privilege in lieu of
proV1d1ng documents, 1t shall prov1de the United States with the

followlng. (1) the title of the document record, or

information; (2) the .date of theidocument,,record, or

information; 13)_the name and title of the author of the

‘document record ‘or information; (4) the name: and tltle of each

addressee and re01p1ent- (5) a summary descrlptlon of the
contents of -the document, record, or lnformatlon: and (6) the
privilege asserted by PACCAR However, no documents, reports or

other 1nformatlon created or generated by PACCAR or its’

-contractors or non-lawyer agents pursuant to the requirements of

_the Consent Decree shall be withheld on.the grounds that they are

pr1v11eged _ .
93 No clalm of confidentlallty shall be made -with respect
to any data, 1nc1ud1ng, but not limited to, all samplzng,

analytical, monltorlng, hydrogeologlc, sc1ent1flc, chemlcal, or .

engineering data, or any other documents or 1nformat10n

ev1den01ng condltlons at or around the Site.
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XXV. RETENTION OF RECORDS
94. Until 10 years after PACCAR's receipt of: EPA's
notification pursuant to Subparagraph'46.b of Section XIV

(CERTIFICATION OF COMPLETION), PACCAR shall preserve and retain

all records and documents now in its possession or control or

which come into’its'poseession or control that relate in-any
manner to the:performance of the WHOU.Remedial Work or.liability
of any person for response actions conducted .and to be conducted
at the-Site, regardless of any;corporate retention-policy to the
contrary' Until 10 years after PACCAR's-receipt of EPA’s
notlflcatlon pursuarit ‘to Paragraph 46 b of Section XIV
(CERTIFICATION OF COMPLETION), PACCAR shall also instruct its

contractors and- agents to preserve all documents, records, and. .

~information of whatever klnd nature or descrlptlon relatlng to

S
the performance of the WHOU Remedlal Work

95. At the conclu51on of the document retentlon period set

forth in Paragraph 94 PACCAR shall notlfy the Unlted States at
'least 90 days- prlor to- the destructlon of any such records or
'documents, and upon request by the Unzted States,.PACCAR shall
odellver any such records or documents .to EPA.. PACCAR ‘may assert

-that certaln documents, recorde and other 1nformatlon are

prxv11eged under the attorney“cllent pr1v1lege or any other
pr1V1lege recognlzed by-federal law, If PACCAR asserts such a

privxlege, 1t shall provide the Unlted States w1th the follow1ng.
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(a) the title of the document, record, or information; (b) the
date of the document,. record, or information; (c) the name and
title of the author of the document, record, or information; (d)

»

the name and title of each addressee and recipient; {e) a

' description of the subject of the document, record,'or

information; and (f} the privilege asserted by PACCAR. Howevef,
no documents,-reoorts or other information_created or.genetated
by PACCAR or its contractors or nbn-lawyer agents pursuant to the
requlrements of the Consent Decree shall be w1thhe1d on the
grounds that they are. pr1v11eged

96. PACCAR hereby certifies that to the best of its A
knowledge and bellef after thorough 1nqu1ry, it has not - altered
mut;latedt,dlscarded, destroyed or ‘otherwisge dlsposed of any .

records, documents or other information relating to the potential

-liability of any party regarding the Site since notification of

potential liability-by the United‘étates or the filing of suit
agalnst it regardlng the Site, and that PACCAR has fully complled

with any and all ERA requests for 1nformatlon pursuant to Sectlon

104 (e) of CERCLA 42 U s.c. 9604(e)

XXVI. NOTICES AND.SUBMISSIONS
97.1Whenever, under the terms of this Consent Decree,

written notice is required to be ‘'given or a report or other

document is fequired to be sent by one party to another, it shall

‘ be.directed'to the individuals at the addresses spedified below,
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uﬁless thoee in&ividuals or their successors give notice of a .
change to the other party in writing. All notices and
submissions shall be considered effective upon receipt unless
otherwise provided ertten notice as specxfled herein shall

constitute complete satlsfactlon of any wrltten notlce'

-requlrement.of the Consent Decree with respect to the United

States, EPA, and PACCAR, respectively.
As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resourcesg D1v151on
U.S. Department of Justlce

P.O. Box 7611

" Ben Franklin Statldn
‘Waghington, D.C. 20044

Re: DJ # 90-7-1-525b
gé to EPA:

Ellen Hale, Praject Coordinator W/EH-WHOU -
United States Environmental Protectlon Agency
Region 10- .
1200- Sixth Avenue

Seattle, Washington 98104.

As to the SegtlinglEederal‘Agencies;

Chief, Environmental Defense Section
Env1ronment and Natural Resources DlVlSlon

U.S. Department of Justice

P.0.- Box 7611

Ben Franklin Station .

Washington, D.C. 20044
Re: DJ # 90-7-1-525b
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As to PACCAR:

Mark Valentine

de maximis, inc.

Supervising Contractor

705 Second Avenue

Suite 802

Seattle, Washlngton 98104 -

| XXVII. EFFECTIVE DATE
‘98, The effective date of this‘Consent Decree shall be -the
date upon which this Consent becree is entered by‘the.bourt,
except as_otherwise proviaed herein. |
| XXVIIT. RETENTION OF JURISDICTION
-99J— This Court retalns jurlsdlctlon over both the subject

matter of this Consent Decree ‘and the partles hereto for the

“duration of thezperformance of the terms and provisions of this.

Consent'Decree for the purpose of enabling'either the United
States or PACCAR to apply to the Court at any time for such

further order, dlrectlon, and rellef as may. be necessary or

-approprlate for the construction or modlflcatlon of thls Consent

Decree, or to. effectuate or enforce compllance wrth Ats terms, or

to resolve dlsputes in accordance w;th Section XIX_(DISPUTE

REspLﬁTIOH)-hereofﬁf

_ XXIX. APPENDICES |
- 100. The following appendices are attached to and:
1ncorporated 1nto thlB Consent Decree.

“Appendlx A" ig the WHOU ROD.
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. "Appendix B" is the WHOU Remedial Design.
XXX. COMMUNITY RETATIONS
101, PACCAR shall propose to EPA its participation in a
communitf relatiens plan to be developed by EPA. EPA will

determine the apprcpriate role er“PACCAR‘under this plan.

PACCAR .shall also cooperate with EPA in providing information

regardlng Remedial Action for the WHOU to the public. &as

requested .by EPA, PACCAR shall part1c1pate in the preparatlon of

'such'lnfermatlon for dlssemxnatlon to the public and in public

. meetings which may be held or sponeored by EPA to expiain

activities at or. relating to the Site.
XXXI. MODIFICATION

'102. Séhedulee‘specified in thie Ceneent Dedree'for

_completlon of the WHOU Remedial Work may be modlfled by agreement

"of EPA and PACCAR All such modlflcatlons shall be made in

writing. ‘
103, Except as prov1ded in Paragraph 12 ("Modlflcatlon of:
the WHOU Remedial Work or Related WHOU Work Plans"), no materlal

modlflcatlons shall be ‘made to the WHOU Remedial Work thhout

'wrltten notlflcatlon to and written approval of the Unlted

States, PACCAR and the Court.~-Mod1flcat10ns to the WHOU

Remed1a1 Work that do not materlally alter that document may be

.made by written agreement between EPA. and PACCAR

.
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104. Nothing in this Consent Decree shall be deemed to

~alter the Court’s power to enforce, supervise or approve

modifioations to this Consent Decree.
| XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT.

105. This Consent Decree shall be lodged.with;the Court
for a period of not less than thirty (30) days for public notice
and comment in accordance with Section 122(d) (2) of CERCLA, 42
U.S.C. § 9622(d) (2), and 28 C.F.R. § 50.7. The United States’
regerves the right to withdraw or withhoid its consent if the’
comments regarding the Consent Decree disclose facts or
con81derat10ns which indicate that the Consent Decree 13‘.
1nappropr1ate, 1mproper, or 1nadequate. PACCAR consents to the
entry of this Consent Decree without further notlce.

'106. If for any. reason the Court should decllne to approve
this Consent Decree in the form presented this agreement 1s |

voidable at the sole dlscret;on of either the United States.or

‘PACCAR and the terms of theﬁaﬁreement‘mey not be used as evidence

in any litigation between these two parties.
XXXIII. §IGNATORIES[SERVICE |
107. The undersigned representatlve of’ RACCAR and the

'ABSistant-AttorneyAGeneral for Environment and Natural Resources

of the Department of Justice certifies that he/she is fuily

authorized to epter.into the terms and conditiong of this Consent
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Decree and to execute and legally bind such party to this

~ document .

108. PACCAR hereby agrees- not to oppose entry of this .
Consent Decree by this Court or to challenge any provision. of
this Consent Decree unless the United States has notified PACCAR

in wr1t1ng that the ‘United States no longer supports entry of the

.Consent Decree.

109. . .PACCAR shall 1dent1fy, on. the attached slgnature
page, the name,.addrees-and telephone number of;antagentTWho is
authorized to accept service of process by mail on behalf of

PACCAR with respect to all matters arising under or relating_to _

.thise Consent-Decree PACCAR'hereby agrees to accept service in

'that manner and to waive the formal service requlrements set

forth in Rule 4 of the Federal Rules of Civil Procedure and- any

.appllcable‘loca; rules of this Courtﬂ,lncludlngL but not limited

to; service of a summons.

SO ORDERED THIS __ DAY OF _____ ., 1997.

"United~States DistrictﬁJﬁdge '
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THE UNDERSIG&ED PARTIES enter into this Consent Decree in the
matter of United States v. State of Washington and PACCAR,
relating to the Wyckoff/Eagle Harbor Superfund Site.

FOR THE UNITED STATES OF AMERICA

LOIS J. BCHIFFER .

Assistant Attorney General

Environmerit and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

ES L. NICOLL

SEAN CARMAN
Environmental Enforcement’ Section
Environment and Natural Resources

Division .
U.S. Department of Justice
c/o NOAA/DOJ - DARC
7600 Sand Point Way, N.E.
Seattle, Washington 98115-7600
{206) 526-6616

Ly

EWIS M. BARR
STEVEN E. RUSAK

'Environmental Defense Section

Environment and Natural Resources
‘Division ’

United States Department of Justice

950 Pennsylvania Avenue

Washington, D.C. 20530

(202) 514-4206

U.S. Department of Justice
c/o NOAA/DOJ - DARC

7600 Sand Point Way

Seattle, WA 98115-7600
(206) 526-6616"
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CHUCK CLARKE

Regional Administrator, Reglon 10

United States Environmental
Protection Agency

1200 Sixth Avenue

Seattle, Washlngton' 98104

Asabciate Reglonal Counsel
United States Envirorimental
Protection Agency

.Region. 10
‘1200 Sixth Avenue

Seattle, Washington 98104 :
(206) 553-8203 S

WSBA # 17697

U.8. Department of Justice
~ c¢/o NOAA/DOJ - DARC
7600 Sand Point Way
Seattle, WA 98115- 7600
(206) 526- 6616



N

10

11
12
13

14

iS5k

16
17
‘18
19
20
21
22
23
24
25
26
27
28

O o} -~ & 0 [

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. State of Washington and PACCAR,
relating to the Wyckoff/Eagle Harbor Superfund Site.

FOR PACCAR INC

Date: ‘Z//Z f?/i _ %1/—\' ~

G:. Glen Morie

Vice President and General Counsel
_PACCAR Inc . ’ :
PO Box 1518

Bellevue, WA ~ 98009

Agent Authorized to Accept Service on Behalf of Above-gigned
Party: - ' ' : ‘

Name:

) Counsel of Record
Title: - . '

Add:ess:

Tel. Numﬁer:
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